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Preface

The aim of this book is explained in the Introduction, and my
chief obligations are acknowledged in the few paragra‘phs preced-
ing the notes. All that remains for me to do here 1s to issue a warn-
ing and to present an apology.
- This book is not concerned mainly with what science teaches us.
Though I could not have written it 1f I had not devoted the greater
part of my life to the study of economics and had not more re-
cently endeavored to acquaint myself with the conclusions of
several other social sciences, I am not concerned here exclusively
with facts, nor do I confine myself to statements of cause and
effect. My aim is to picture an tdeal, to show how it can be
achieved, and to explain what its realization would mean 1n prac-
tice. For this, scientific discussion 1s a means, not an end. I believe
I have made honest use of what I know about the world in which
we live. The reader will have to decide whether he wants to ac-
cept the values in the service of which I have used that knowledge.
The apology concerns the particular state at which I have de-
cided to submit the results of my efforts to the reader. It 1s per-
haps inevitable that the more ambitious the task, the more in-
adequate will be the performance. On a subject as comprehensive
as that of this book, the task of making 1t as good as one is capable
of 1s never completed while one’s faculties last. No doubt I shall
soon find that I ought to have said this or that better and that I
~ thave committed errors which I could myself have corrected if 1
had persisted longer in my efforts. Respect for the reader certainly
demands that one present a tolerably finished product. But I
doubt whether this means that one ought to wait until one cannot
hope to improve 1t further. At least where the problems are of the
kind on which many others are actively working, it would even
appear to be an overestimate of one’s own 1mportance if one de-
layed publication until one was certain that one could not improve
anything. If a man has, as I hope I have, pushed analysis a step
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forward, further efforts by him are likely to be subject to rapidly
decreasing returns. Others will probably be better qualified to lay
the next row of bricks of the edifice to which I am trying to con-
tribute. I will merely claim that I have worked on the book until
I did not know how I could adequately present the chlef argu-
ment in briefer form.

Perhaps the reader should also know that, though I am writing
in the United States and have been a resident of this country for
nearly ten years, I cannot claim to write as an American. My mind
has been shaped by a youth spent in my native Austria and by
two decades of middle life in Great Britain, of which country I
have become and remain a citizen. To know this fact about myself
may be of some help to the reader, for the book 1s to a great ex-

tent the product of this background.
F. A. Havexk

CHICAGO
May 8, 1959
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Inrroduction

What was the road by whick we reached our posi-
tion, what the form of government under which our
greainess grew, what the national habits out of which
it sprang? .. . If we look to the laws, they afford
equal justice to all in their private differences; . . .
The freedom which we enjoy in our government ex-
tends also to our ordinary life. . . . But all this ease
in our private relations does not make us lawless as
citizens. Against this fear is our chief safeguard,
teaching us to obey the magistrates and the laws, par-
ticularly such as regard the protection of the injured,
whether they are actually on the statute book, or be-
long to that code which, although unwritten, yet can-
not be broken without acknowledged disgrace.

PERICLES

If old truths are to retain their hold on men’s minds, they must
be restated in the language and concepts of successive generations.
What at one time are their most effective expressions gradually
become so worn with use that they cease to carry a definite mean-
ing. The underlying 1deas may be as valid as ever, but the words,
“even when they refer to problems that are still with us, né longer
convey the same conviction; the arguments do not move in a con-
text familiar to us; and they rarely give us direct answers to the
questions we are asking.! This may be inevitable because no state-
ment of an ideal that is likely to sway men’s minds can be com-
plete:it must be adapted to a given climate of opinion, presuppose
much that is accepted by all men of the time, and illustrate gen-
eral principles in terms - of issues with which thcy are concerned.

It has been a long time since that ideal of freedom which in-
spired modern Western civilization and whose partial realization
made possible the achievements of that civilization was effectively
restated.? In fact, for almost a century the basic principles on which
this civilization was built have been falling into increasing disregard
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Introduction

and oblivion. Men have sought for alternative social orders more of-
ten than they have tried to improve their understandingor use of the
underlying principles of our civilization.? It is only since we were
confronted with an altogether different system that we have dis-
covered that we have lost any clear conception of our aims and
possess no firm principles which we can hold up against the dog-
matic 1deology of our antagonists.

In the struggle for the moral support of the people of the world,
the lack of firm beliefs puts the West at a great disadvantage. The
mood of its intellectual leaders has long been characterized by
disillusionment with 1ts principles, disparagement of its achieve-
ments, and exclusive concern with the creation of “better worlds.”’
This 1s not a mood 1n which we can hope to gain followers. If we
are to succeed in the great struggle of ideas that is under way, we
must first of all know what we believe. We must also become clear
in our own minds as to what it is that we want to preserve if we
are to prevent ourselves from drifting. No less is an explicit state-
ment of our i1deals necessary in our relations with other peoples.
Foreign policy today is largely a question of which political philos-
ophy 1s to triumph over another; and our very survival may de-
pend on our ability to rally a sufficiently strong part of the world
behind a common 1deal. ' '

This we shall have to do under very unfavorable condltlons A .

large part of the people of the world borrowed from Western civili-
zation and adopted Western 1deals at a time when the West had
become unsure of itself and had largely lost faith in the traditions
that have made 1t what 1t 1s. This was a time when the intellectu-
als of the West had to a great extent abandoned the very belief
in freedom which, by enabling the West to make full use of those
forces that are responsxble for the growth of all ctvilization, had
made 1ts unprecedented quick growth possible. In consequence,
those men from the less advanced nations who became purveyors
of 1deas to their own people learned, during their Western train-
ing, not how the West had built up its civilization, but mostly
those dreams of alternatives which its very success had en-
gendered.

This development is especially tragic because though the be-
liefs on which these disciples of the West are acting may enable
their countries to copy more quickly a few of the achievements of
the West, they will also prevent them from making their own dis-
tinct contribution. Not all that is the result of the historical de-
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————

velopment of the West can or should be transplanted to other
cultural foundations; and whatever kind of civilization will in
the end emerge in those parts under Western influence may sooner
take appropriate forms if allowed to grow rather than 1f it 1s 1im-
posed from above. If it 1s true, as 1s sometimes objected, that the
necessary condition for a free evolution—the spirit of individual
inttiative—is lacking, then surely without that spirit no viable
civilization can grow anywhere. So far as it 1s really lacking, the
first task must be to waken it: and this a regime of freedom will
do, but a system of regimentation will not.

So far as the West 1s concerned, we must hope that here there
still exists wide consent on certain fundamental values. But this
agreement 1s no longer explicit; and if these values are to regain
power, a comprehensive restatement and revindication are ur-
gently needed. There seems to exist no work that gives a full ac-
count of the whole philosophy on which a consistent liberal view
can rest—no work to which a person wishing to comprehend its
. 1deals may turn. We have a number of admirable historical ac-
“counts of how “The Political Traditions of the West” grew. But
though they may tell us that “the object of most Western think-
ers has been to establish a society 1n which every individual, with
a minimum dependence on discretionary authority of his rulers,
would enjoy the privileges and responsibility of determining his
own conduct within a previously defmred framework of rights and
duties,”* I know of none that explains what this means when ap-
plied to the concrete problems of our time, or whereupon the ulti-
mate Justification of this idea rests.

In recent years valiant efforts have also been made to clear
~away the confusions wiich have long prevailed regarding the
principles of the economic policy of a free society. I do not wish
to underrate the clarification that has been achieved. Yet, though
I still regard myself as mainly an economist, I have come to feel
more and more that the answers to many of the pressing social
~questions of our time are to be found ultimately in the recognition
of principles that lie outside the scope of technical economics or
of any other single discipline. Though 1t was from an original con-
cern with problems of economic policy that I started, I have been
slowly led to the ambitious and perhaps presumptuous task of ap-
proaching them through a comprehensive restatement of the basm
principles of a philosophy of freedom.

But I tender no apologies for thus venturing far beyond the
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range where I can claim to have mastered all the technical detail.
If we are to regain a coherent conception of our aims, similar at-
tempts should probably be made more often. One thing, in fact,
which the work on this book has taught me 1s that our freedom is
threatened 1n many fields because of the fact that we are much too -
ready to leave the decision to the expert or to accept too uncritical-
ly his opinion about a problem of which he knows intimately only
one little aspect. But, since the matter of the ever recurring con-
flict between the economist and the other specialists will repeated-
ly come up in this book, I want to make it quite clear here that the
economist can zot claim special knowledge which qualifies him to
co-ordinate the efforts of all the other specialists. What he may
claim is that his professional occupation with the prevailing con-
flicts of aims has made him more aware than others of the fact
that no human mind can comprehend all the knowledge which
guides the actions of society and of the consequent need for an
impersonal mechanism, not dependent on individual human judg-
ments, which will co-ordinate the individual efforts. It 1s his con-
cern with the impersonal processes of society in which more knowl-
edge 1s utilized than any one individual or organized group of
human beings can possess that puts the economists in constant

opposition to the ambitions of other specialists who demand pow- =

ers of control because they feel that their particular knowledge
1s not given sufficient consideration.

In one respect this book 1s, at the same time, more and less am-
bitious than the reader will expect. It is not chiefly concerned with
the problems of any particular country or of a particular moment
of time but, at least 1n its earlier parts, with principles which claim
universal validity. The book owes its conception and plan to the
recognition that the same intellectual trends, under different
names or disguises, have undermined the belief in liberty through-
out the world. If we want to counter these trends effectively, we
must understand the common elements underlying all their mani-
festations. We must alse remember that the tradition of liberty is
not the exclusive creation of any single country and that no na-
tion has sole possession of the secret even today. My main con-
cern 1s not with the particular institutions or policies of the United
States or of Great Britain but with the principles that these coun-
tries have developed on foundations provided by the ancient
Greeks, the Italians of the early Renaissance, and the Dutch, and |
to which the French and the Germans have made important con-

{4}



Y

Introduction

A—

tributions. Also, my aim will not be to provide a detailed program
of policy but rather to state the criteria by which particular meas-
ures must be judged if they are to fit into a regime of freedom. It
would be contrary to the whole spirit of this book :f I were to con-
sider myself competent to design a comprehensive program of
policy. Such a program, after all, must grow out of the applica-
tion of a common philosophy to the problems of the day.

While it is not possible to describe an ideal adequately without
constantly contrasting it with others, my aim is not mainly criti-
cal.® My intention is.to open doors for future development rather
than to bar others, or, I should perhaps say, to prevent any
such doors being barred, as invariably happens when the state
takes sole control of certain developments. My emphasis 1s on the
positive task of improving our institutions; and if I can do no
more than indicate desirable directions of development, I have at
any rate tried to be less concerned with the brushwood to be
cleared away than with the roads which should be opened.

As a statement of general principles, the book must deal mainly

“with basic issues of political phllosophy, but it approaches more

tangible problems as it proceeds. Of its three parts, the first en-
deavors to show why we want liberty and what it does. This in-
volves some examination of the factors which determine the
growth of all civilizations. The discussion 1n this part must be
mainly theoretical and philosophical—if the latter i1s the right
word to describe the field where political theory, ethics, and an-
thropology meet. It 1s followed by an examination of the institu-
tions that Western man has developed to secure individual liberty.
We enter here the field of jurisprudence and shall approach its

- problems historically. Yet it 1s neither from the point of view of

the lawyer nor from that of the historian that we shall chiefly re-
gard that evolution. Our concern will be with the growth of an
ideal, only dimly seen and imperfectly realized at most times,
which still needs further clarification if it 1s to serve as a guide for

“the solution of the problems of our times.

In the third part of the book those pr1nc1ples will be tested by
the application of them to some of today’s critical economic and
social issues. The topics I have selected are 1n those areas where a
false choice among the possibilities before us i1s most likely to en-
danger freedom. Their discussion 1s meant to illustrate how often
the pursuit of the same goals by different methods may either en-
hance or destroy liberty. They are mostly the kind of topics on
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which technical economics alone does not provide us with suffi-
cient guidance to formulate a policy and which can be adequately
treated only within a wider framework. But the complex issues
which each of them raises can, of course, not be treated exhaustive-
ly 1n this volume. Their discussion serves mainly as an illustration
of what 1s the chief aim of this book, namely, the interweaving of
the philosophy, _]urlsprudence, and economics of freedom which is
still needed.

‘This book 1s meant to help understanding, not to fire enthusi-
asm. Though in writing about hberty the temptation to appeal to
emotion 1s often irresistible, I have endeavored to conduct the dis-
cussion in as sober a spirit as possible. Though the sentiments
which are expressed in such terms as the “dignity of man”’ and the
“beauty of liberty’” are noble and praiseworthy, they can have no
place in an attempt at rational persuasion. I am aware of the dan-
ger of such a cold-blooded and purely intellectual approach to an
1deal which has been a sacred emotion to many and which has been
stoutly defended by many more to whom it never constituted an
intellectual problem. I do not think the cause of liberty will pre-
vail unless our emotions are aroused. But, though the strong in-
stincts on which the struggle for liberty has always nourished it-
self are an indispensable support, they are neither a safe guide nor
a certain protection against error. The same noble sentiments have
been mobilized in the service of greatly perverted aims. Still more
important, the arguments that have undermined liberty belong
mainly to the intellectual sphere, and we must therefore counter
them here.

Some readers will perhaps be disturbed by the impression that
I do not take the value of individual liberty as an indisputable
ethical presupposition and that, in trying to demonstrate 1ts value,
I am possibly making the argument in 1ts support a matter of ex-
pediency. This would be a misunderstanding. But it is true that
iIf we want to convince those who do not already share our moral
suppositions, we must not simply take them for granted. We must
show that liberty i1s not merely one particular value but that it is
the source and condition of most moral values.® What a free so-
ciety offers to the individual 1s much more than what he would be
able to do if only he were free. We can therefore not fully appre-
ciate the value of freedom until we know how a society of free

men as a whole differs from one in which unfreedom prevails.
- I must also warn the reader not to expect the discussion to re-
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main always on the plane of high 1deals or spiritual values. Liberty
in practice depends on very prosaic matters, and those anxious
to preserve i1t must prove their devotion by their attention to the
mundane concerns of public life and by the efforts they are pre-
pared to give to the understanding of issues that the idealist 1s
often inclined to treat as common, if not sordid. The intellectual
leaders in the movement for liberty have all too often confined
their attention to those uses of liberty closest to their hearts, and
have made little effort to comprehend the significance of those re-
strictions of liberty which did not directly affect them.”

If the main body of the discussion is to be as matter of fact and
unemotional as possible throughout, its starting point will of
necessity have to be even more pedestrian. The meaning of some
of the indispensable words has become so vague that it 1s essential
that we should at the outset agree on the sense 1n which we shall
use them. The words “‘freedom’ and “liberty’’ have been the worst
sufferers. They have been abused and their meaning distorted un-
~.til 1t could be said that “the word liberty means nothing until 1t
‘1s given specific content, and with a little massage 1t will take any

content you like.”’® We shall therefore have to begin by explain-
ing what this liberty is that we are concerned with. The definition
will not be precise until we have also examined such other almost
equally vague terms as “coercion,” “‘arbitrariness,” and “law’’
which are indispensable 1n a discussion of liberty. The analysis of
these concepts has, however, been postponed to the beginning of
Part 11, so that the and effort at clarification of words should not
present too great an obstacle before we reach the more substan-
tial 1ssues. |
- For this attempt at restating a philosophy of men’s living to-
gether which has slowly developed through more than two thou-
- sand years, I have drawn encouragement from the fact that it has
often emerged from adversity with renewed strength. During the
last few generations it has gone through one of its periods of de-
cline. If to some, especially those in Europe, this book should ap-
pear to be a kind of inquest into the rationale of a system that no
longer exists, the answer is that if our civilization 1s not to decline,
that system must be revived. Its underlying philosophy became
stitionary when 1t was most influential, as 1t had often progressed
when on the defensive. It has certainly made little progress dur-
ing the last hundred years and 1s now on the defensive. Yet the
very attacks on it have shown us where 1t 1s vulnerable 1n 1ts tra-
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ditional form. One need not be wiser than the great thinkers of
the past to be 1n a better position to comprehend the essential
conditions of individual liberty. The experience of the last hun-
dred years has taught us much that a Madison or a Mill, a Tocque-
ville or a Humboldt, could not perceive. -
Whether the moment has arrived when this tradition can be re-
vived will depend not only on our success in timproving it but also
on the temper of our generation. It was rejected at a time when
men would recognize no limits to their ambition, because it is a
modest and even humble creed, based on a low opinion of men’s
wisdom and capacities and aware that, within the range for which
we can plan, even the best society will not satisfy all our desires.
It 1s as remote from perfectionism as 1t 1s from the hurry and im-
patience of the passionate reformer, whose indignation about par-
ticular evils so often blinds him to the harm and injustice that the
realization of his plans 1s likely to produce. Ambition, impatience,
and hurry are often admirable in individuals; but they are per-
nicious if they guide the power of coercion and if improvement de-
pends on those who, when authority is conferred on them, assume
that in their authority lies superior wisdom and thus the right to
impose their beliefs on others. I hope our generation may have
learned that it has been perfectionism of one kind or another that
has often destroyed whatever degree of decency societies have .
achieved.” With more limited objectives, more patience, and more
humility, we may in fact advance further and faster than we have
done while under the guidance of “a proud and most presumptuous
confidence in the transcendent wisdom of this age, and its discern-
ment.’ '1° -
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PART 1

The Value of Freedom

Throughout history orators and poets have extolled
ltberty, but no one has told us why liberty is so im-
portant. Qur attitude towards such maltters should
depend on whether we conssder civilization as fixed
or as advancing. . .. In an advancing society, any
resiriction on liberty reduces the number of things
tried and so reduces the rate of progress. In such a
soctely freedom of action is granted to the individual,
not because it gives him greater satisfaction but be-
cause if allowed to go his own way he will on the aver-
age serve the rest of us better than under any orders
we know how to give.

H. B. PHiLLIPS



CHAPTER ONE

Liberty and Liberties

The world has never had a good definition of the
word lberty, and the American peaple just now are
much in need of ane. B'e all declare for lberty: but
in using the same word, we do not mean the same
thing. . . . Here are two, not enly different but in-
compatible things, called by the same name, liberty,

Asranaym LiNcoLn

1. We are concerned in this book with that condition of men in
which coercion of some by others is reduced as much asis possible in
society. This state we shall describe throughout as a state of liberty
or freedom.! These two words have been also used to describe
many other good things of life. It would therefore not be very
profitable to start by asking what they really mean.? It would
seem better to state, first, the condition which we shall mean when
we use them and then consider the other meanings of the words
only in order to define more sharply that 'which we have adopted.

The state in which 2 man is not subject-to coercion by the arbi-
trary will of another or others® is often also distinguished as “in-
dividual’” or “personal” freedom, and whenever we want to re-
. mind the reader that it 1s in this sense that we are using the word
“freedom,”” we shall employ that expression. Sometimes the term
“civil liberty” 1s used in the same sense, but we shall avoid it be-
cause it is too liable to-be confused with what is called “political
liberty”—an inevitable confusion arising from the fact that “civil”
and “political” derive, respectively, from Latin and Greek words
with the same meaning.*

Even our tentative indication of what we shall mean by “free-
dom” will have shown that it describes a state which man living
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Liberty and Liberties

among his fellows may hope to approach closely but can hardly
expect to realize perfectly. The task of a policy of freedom must
therefore be to minimize coercion or its harmful effects, even if it
cannot eliminate it completely.

It so happens that the meaning of freedom that we have adopted
seems to be the original meaning of the word." Man, or at least
Furopean man, enters history divided into free and unfree; and
this distinction had a very definite meaning. The freedom of the
free may have differed widely, but only in the degree of an inde-
pendence which the slave did not possess at all. It meant always
the possibility of a person's acting according to his own decisions

and plans, in contrast to the position of one who was irrevocably -

subject to the will of another, who by arbitrary decision could
coerce him to act or not to act in specific ways. The time-honored
phrase by which this freedom has often been described is therefore
“independence of the arbitrary will of another.”

This oldest meaning of “freedom™ has sometimes been described
as its vulgar meaning; but when we consider all the confusion
that philosophers have caused by their attempts to refine or im-
prove it, we may do well to accept this description. More impor-
tant, however, than that it is the original meaning is that it is a
distinct meaning and that it describes one thing and one thing
only, a state which i1s desirable for reasons different from those
which make us desire ather things also called “freedom.” We shall
see that, strictly speaking, these various “‘freedoms” are not dif-
ferent species of the same genus but entirely different conditions,
often in conflict with one another, which therefore should be kept
clearly distinct. Though in some of the other senses it may be
legitimate to speak of different kinds of freedom, “freedoms from”
and “freedoms to,” in: our.sense “freedom”” is one, varying in de-
gree but not in kmd‘ .

In this sense freedom refers solely to a relatlon of men to
other men,® and the only nfringement on 1t is coercion by men.
This means, in particular, that the range of physical possibilities
from which a person can choose at a given moment has no direct
relevance to freedom. The rock climber on a difficult pitch who
sees only one way out to save his life is unquestionably free,
‘though we would hardly say he has any choice. Also, most people
will still have enough feeling for the original meaning of the word
“free” to see that if that same climber were to fall into a crevasse
and were unable ta get out of it, he could only figuratively be
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- Contrasted with Political Liberty

called “unfree,” and that to speak of him as being “deprived of
liberty” or of being “held captive” is to use these terms in a sense
different from that in which they apply to social relations.’

The question of how many courses of action are open to a per-
son is, of course, very important. But 1t is a different question
from that of how far in acting he can follow his own plans and
intentions, to what extent the pattern of his conduct is of his own
design, directed toward ends for which he has been persistently
striving rather than toward necessities created by others in order
to make him do what they want. Whether he is free or not does
not depend on the range of choice but on whether he can expect
to shape his course of action in accordance with his present in-
tentions, or whether somebody else has power so to manipulate
the conditions as to make him act according to that person’s will
rather than his own. Freedom thus presupposes that the indi-
vidual has some assured private sphere, that there 1s some set of
circumstances in his environment with which others cannot in-
terfere.

This conception of liberty can be made more precise only aftcr
we have examined the related concept of coercion. This we shall
do systematically after we have considered why this liberty is so
important. But even before we attempt this, we shall endeavor to
delineate the character of our concept somewhat more precisely

by contrasting it with the other meanings which the word liberty

has acquired. They have the one thing in common with the origi-
nal meaning in that they also describe states which most men
regard as desirable; and there are some other connections between
the different meanings which account for the same word being

-used for them.® Qur immediate task, however, must be to bring

out the differences as sharply as possible.

2. The first meaning of “freedom” with which we must con-
trast our own use of the term is one generally recognized as dis-
tinct, It is what is commonly called “political freedom,” the par-
ticipation of men in the choice of their government, in the process
of legislation, and in the control of administration. It derives from
an application of our concept to groups of men as a whole which
gives them a sort of collective liberty. But a free people in this
sense is not necessarily a people of free men; nor need one share
in this collective freeddm to be free as ap individual. It can scarcely
be contended that the inhabitants of the District of Columbia, or
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Liberty and Liberties

resident aliens in the United States, or persons too young to be
entitled to vote do not enjoy full personal liberty because they do
not share in palitica! liberty.?

It would also be absurd to argue that young people who are
just entering into active life are free because they have given
their consent to the social order into which they were born: a
social order to which they probably know no alternative and
which even a whole generation who thought differently from their
parents could alter only after they had reached mature age. But
this does not, or need not, make them unfree. The connection
which 1s often sought between such consent to the political order

and individual liberty is one of the sources of the current confusion -

about its meaning. Anyone is, of course, entitled to “identify
liberty . . . with the process of active participation in public power
and public law making.”!® Only it should be made clear that, if
he does so, he is talking about a state other than that with which
we are here concerned, and that the common use of the same word
to describe these different conditions does not mean that the one
is in any sense an equivalent or substitute for the other.

The danger of confusion here is that this use tends to obscure
the fact that a person may vote or contract himself into slavery

and thus consent to give up freedom in the original sense. It would -

be difficult to maintain that a man who voluntarily but irrevocably
had sold his services for a long period of years to a military organi-
zation such as the Foreign Legion remained free thereafter in our
sense; or that a Jesuit who lives up to the ideals of the founder of
his order and regards himself ‘“as a corpse which has neither in-
telligence nor will” could be so described.!? Perhaps the fact that
we have seen millions voting themselves into complete dependence
on a tyrant has made our generation understand that to chcose
one’s government 1s not necessarily to secure freedom. Moreover,
it would seem that discussing the value of freedom would be point-
less if any regime of which people approved was, by definition, a
regime of freedom.

The application of the concept of freedom to a collective rather
than to individuals is clear when we speak of a people’s desire to
be free from a foreign yoke and to determine its own fate. In this
case we use “‘freedom’ in the sense of absence of coercion of a
people as a whole. The advocates of individual freedom have gen-
erally sympathized with such aspirations for national freedom,
and this led to the constant but uneasy alliance between the liberal
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and the national movements during the nineteenth century, But
though the concept of national freedom is analogous to that of
individual freedom, it is not the same; and the striving for the
first has not always enhanced the second. It has sometimes led
people to prefer a despot of their own race to the liberal govern-
ment of an alien majority; and it has often provided the pretext
for ruthless restrictions of the individual liberty of the members
of minonties. Even though the desire for liberty as an individual
and the desire for liberty of the group to which the individual
belongs may often rest on similar feelings and sentiments, it is
still necessary to keep the two conceptions clearly apart,

3. Another different meaning of “freedom” is that of “inner”
or “metaphysical” (sometimes also “subjective”) freedom.' It is
perhaps more closely related to individual freedom and therefore
more easily confounded with it. It refers to the extent to which a
person is guided in his actions by his own considered will, by his
feason or lasting conviction, rather than by momentary impulse
or circumstance. But the opposite of “inner freedom” is not coer-
cion by others but the influence of temporary emotions, or moral
or intellectual weakness. If a person does not succeed in doing
what, after sober reflection, he decides to do, if his intentions or
strength desert him at the decisive: moment and he fails to do
what he somehow still wishes to do, we may say that he is “un-
free,” the “slave of his passions.” We occasionally also use these
terms when we say that ignorance or superstition prevents people
from doing what they would do if-they were better informed, and
we claim that “knowledge makes free.”

Whether or not a person is able to choose intelligently between
alternatives, or to adhere to a resolution he has made, is a problem
distinct from whether or not other people will impose their will
upon him. They are clearly not without some connection: the
. same conditions which to some constitute coercion will be to others
merely ordinary difficulties which have to be overcome, depending
on the strength of will of the peonle involved. To that extent,
“inner freedom” and “freedom” in the sense of absence of coercion
will together determine how much use a person can make of his
knowledge of opportunities, The reason why it is still very im-
portant to keep the two apart is the relation which the concept
of “inner freedom” has to the philosophical confusion about what
1s called the “freedom of the will.” Few beliefs have done more to

{15}



Liberty and Liberties

discredit the ideal of freedom than the erroneous one that scien-
tific determinism has destroyed the basis for individual responsi-
bility. We shall later (in chap. v) consider these issues further.
Here we merely want to put the reader on guard against this par-
ticular confusion and against the related sophism that we are free
only if we do what in some sense we ought to do.

4. Neither of these confusions of individual liberty with differ-
ent concepts denoted by the same word 1s as dangerous as its con-
fusion with a third use of the word to which we have already
briefly referred: the use of “liberty” to describe the physical

“ability to do what I want,”!* the power to satisfy our wishes, or -

the extent of the choice of alternatives open to us. This kind of
“freedom’ appears in the dreams of many people in the form of
the illusion that they can fly, that they are released from gravity
and can move “free like a bird” to wherever they wish, or that
they have the power to alter their environment to their liking.

This metaphorical use of the word has long been common, but
until comparatively recent times few people seriously confused
this “freedom from” obstacles, this freedom that means omnipo-
tence, with the individual freedom that any kind of social order
can secure. Only since this confusion was deliberately fostered as
part of the socialist argument has it become dangerous. Once this
identification of freedom with power is admitted, there is no limit
to the sophisms by which the attractions of the word “liberty”
can be used to support measures which destroy individual liberty,*
no end to the tricks by which people can be exhorted in the name
of liberty to give up their liberty. It has been with the help of this
equivocation that the notion of collective power over circum-
stances has been substituted for that of individual liberty and
that in totalitarian states liberty has been suppressed in the name
of liberty.

The transition from the concept of individual liberty to that of
liberty as power has been facilitated by the philosophical tradi-
tion that uses the word “‘restraint” where we have used *‘coercion”
in defining liberty. Perhaps “‘restraint” would in some respects be
a more suitable word if it was always remembered that in its

strict sense it presupposes the action of a restraining human
agent.”® In this sense, it usefully reminds us that the infringements
on liberty consist Iargely in people’s being prevented from doing
things, while “coercion” emphasizes their being made to do par-
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ticular things. Both aspects are equally important: to be precise,
we should probably define liberty as the absence of restraint and
constraint.’” Unfortunately, both these words have come also to
be used for influences on human action that do not come from
other men; and it is only too easy to pass from defining liberty
as the absence of restraint to defining it as the "‘absence of ob-
stacles to the realization of our desires”® or even more generally
as “the absence of external impediment.”"?® This is equivalent to
interpreting it as effective power to do whatever we want.

This reinterpretation of liberty is particularly ominous because
it has penetrated deeply into the usage of some of the countries
where, in fact, individual freedom is still largely preserved. In the
United States it has come to be widely accepted as the foundation
for the political philosophy dominant in “liberal” circles. Such
recognized intellectual leaders of the “'progressives™ as J. R. Com-
mons? and John Dewey have spread an ideology in which “lib-
erty is power, effective power to do specific things” and the “de-
mand of liberty is the demand for power,”* while the absence of
coercion is merely *“‘the negative side of freedom’” and “is to be
prlzed only as a means to Freedom which is power.”#

5. Thla confusion of liberty as power with liberty in its original
mcaning inevitably leads to the identification of liberty with
wealth;®® and this makes it possible to exploit all the appeal
which the word “liberty” carries in the support for a demand
for the redistribution of wealth. Yet, though freedom and
wealth are both good things which most of us desire and
though we often need both to obtain what we wish, they still re-
main different. Whether or not I am my own master and can fol-
low my own choice and whether the possibilities from which I
must choose are many or few are two entirely different questions.
The courtrer living in the lap of luxury but at the beck and call

* of his prince may be much less free than a poor peasant or artisan,
less able to live his own life and to choose his own opportunities
for usefulness. Similarly, the general in charge of an army or the
director of a large construction prq]ect may wield enormous pow-
ers which in some respects may be quite uncontrollable, and yet
may well be less free, more liable to have to change all his inten-
tions and plans at a word from a superior, less able to change his
own life or to decide what to him is most important, than the
poorest farmer or shepherd.
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If there is to be any clarity in the discussion of liberty, its defi-
nition must not depend upon whether or not everybody regards
this kind of liberty as a good thing. It is very probable that there
are people who do not value the liberty with which we are con-
cerned, who cannot see that they derive great benefits from it,
and who will be ready to give it up to gain other advantages it
may even be true that the necessity to act according to one’s own
plans and decisions may be felt by them to be more of a burden
than an advantage. But liberty may be desirable, even though
not all persons may take advantage of it. We shall have to con-
sider .whether the benefit derived from liberty by the majority
is dependent upon their using the opportunities it offers them and
whether the case for liberty really rests on most people wanting
it for themselves. It may well be that the benefits we receive from
the liberty of all do not derive from what most people recognize
as its effects; it may even be that liberty exercises its beneficial
effects as much through the discipline it imposes on us as through
the more visible opportunities it offers.

Above all, however, we must recognize that we may be free
and yet miserable. Liberty does not mean all good things*é or
the absence of all evils, It is true that to be free may mean freedom
to starve, to make costly mistakes, or to run mortal risks. In the
sense in which we use the term, the penniless vagabond who lives
precariously by constant improvisation is indeed freer than the
conscripted soldier with all his security and relative comfort. But
if liberty may therefore not always seem preferable to other goods,
it is a distinctive good that needs a distinctive name. And though
“political liberty” and “inner liberty' are long-established alter-
native uses of the term which, with a little care, may be employed
without causing confusion, it is questionable whether the use of
the word “liberty”” in the sense of “power’” should be tolerated.

In any case, however, the suggestion must be avoided that, be-
cause we employ the same word, these “liberties” are different
species of the same genus. This is the source of dangerous nonsense,
a verbal trap that [eads to the most absurd conclusions.® L:berty
in the sense of power, political liberty, and inner liberty are not
states of the same kind as individual liberty: we cannot, by sacri-
ficing a little of the one in order to get more of the other, on balance
gain some common element of freedom. We may well get one good
thing in the place of another by such an exchange. But to sug-
gest that there is a common element in them which allows us to
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speak of the effect that such an exchange has on liberty is sheer
obscurantism, the crudest kind of philosophical realism, which as-
sumes that, because we describe these conditions with the same
word, there must also be a common element in them, But we want
them largely for different reasons, and their presence or absence
has different effects. If we have to choose between them, we cannot
do so by asking whether liberty will be increased as a whole, but
only by deciding which of these different states we value more
highly.

6. Itis often objected that our concept of liberty is merely nega-
tive.? This is true in the sense that peace is also a negative concept
or that security or quiet or the absence of any particular impedi-
ment or evi} is negative. It is to this class of concepts that liberty
belongs: it describes the absence of a particular obstacle—coercion
by other men. It becomes positive only through what we make of

[it. It does not assure us of any particular opportunities, but leaves
it to us to decide what use we shall make of the circumstances in
which we find ourselves.

But while the uses of libcrty are many, liberty is one. Liberties
appear only when liberty is lacking: they are the special privileges
and exemptions that groups and individuals may acquire while the
rest are more or less unfree. Historically, the path to liberty has
led through the achievement of particular liberctes, But that one
should be allowed to do specific things is not liberty, though it may
be called “a liberty’’; and while liberty is compatible with not
being allowed to do specific things, it does not exist if one needs
permission for most of what one can do. The difference between

liberty and liberties is that which exists between a condition in
which all 1s permitted that is not prohibited by general rules and
one in which all is prohibited that is not explicitly permitted.

If we look once more at the elementary contrast between free-
dom and slavery, we see clearly that the negative character of
freedom in no way diminishes its value. We have already men-
tioned that the sense in which we use the word is its oldest mean-
ing. It will help to fix this meaning if we glance at the actual dif-
ference that distinguished the position of a free man from that
of a slave. We know much about this so far as the conditions in
the oldest of free communities—the cities of ancient Greece—are
concerned. The numerous decrees for the freeing of slaves that
have been found give us a clear picture of the essentials. There
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were four rights which the attainment of freedom regularly con-
ferred. The manumission decrees normally gave the former slave,
first, “legal status as a protected member of the community”;
second, “immunity from arbitrary arrest’; third, the “right to
work at whatever he desires to do’’; and, fourth, “the right to
movement according to his own choice.”?

This list contains most of what in the eighteenth and nineteenth
centuries were regarded as the essential conditions of freedom. It
omits the right to own property only because even the slave could
do s0.28 With the addition of this right, it contains zll the elements
required to protect an individual against coercion. But it says
nothing about the other freedoms we have considered, not to speak
‘of all the ‘““‘new freedoms” that have lately been offered as substi-
tutes for freedom. Clearly, a slave will not become free if he ob-
tains merely the right to vote, nor will any degree of “inner free-
dom™ make him anything but a slave—however much idealist
philosophers have tried to convince us to the contrary. Nor will
any degree of luxury or comfort or any power that he may wield
over other men or the resources of nature alter his dependence
upon the arbitrary will of his master. But if he is subject only to
the same laws as all his fellow citizens, if he is immune from arbi-
trary confinement and free to choose his work, and if he is able
to own and acquire property, no other men or group of men can
coerce him to do their bidding.

7. Qur definition of liberty depends upon the meaning of the
concept of coercion, and it will not be precise until we have similar-
ly defined that term. In fact, we shall also have to give a more
exact meaning to certain closely related ideas, especially arbi-
trariness and general rubes or laws. Logically, we should therefore
now proceed to a similar analysis of these concepts. We cannot al-
together avoid this. But before asking the reader to follow us fur-
ther in what may appear to be the barren task of giving precise

. meaning to terms, we shall endeavor to explain why the liberty
we have defined is so important. We shall therefore resume our
effort at precise definition only at the beginning of the second part
of this book, where we shall examine the legal aspects of a regime
of freedom. At this point a few observations anticipating the re-
sults of the more systematic discussion of coercion should be suffi-
cient. In this brief form they will necessarily seem somewhat dog-
matic and will have to be justified later.

By “coercion” we mean such control of the environment-or cir-
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cumstances of a person by another that, in order to avoid greater
evil, he is forced to act not according to a coherent plan of his
own but to serve the ends of another. Except in the sense of
choosing the lesser evil in a situation forced on him by anaother, he
is unable either to use his own intelligence or knowledge or to
follow his own aims and beliefs. Coercion is evil precisely because
it thus eliminates an individual as a thinking and valuing person
and makes him a bare tool in the achievement of the ends of an-
other. Free action, in which a person pursues his own aims by the
means indicated by his own knowledge, must be based on data
which cannot be shaped at will by another. It presupposes the
existence of a known sphere in which the circumstances cannot be
so shaped by another person as to leave one only that choice pre-
scribed by the other.

Coercion, however, cannot be altogether avolded because the
only way to prevent it is by the threat of coercion.? Free society
has met this problem by conferring the monopoly of coercion on

-«the state°® and by attempting to limit this power of the state to

-instances where it is required to prevent coercion by private per-
sons. This is possible only by the state’s protecting known private
spheres of the individuals against interference by others and de-
limiting these private spheres, not by specific assignhation, but by
creating conditions under which the individual can determine his
own sphere by relying on rules which tell him what the govern-
ment will do in different types of situations.

The coercion which a government must still use for this end is
reduced to 2 minimum and made as innocuous as possible by re-
straining it through known general rules, so that in most instances

. the individual need never be coerced unless he has placed himself
in a position where he knows he will be coerced. Even where co-
ercion is not avoidable, it is deprived of its most harmful effects
by being confined to limited and foreseeable duties, or at least
made independent of the arbitrary will of another person. Being
made impersonal and dependent upon general, abstract rules,
whose effect on particular individuals cannot be foreseen at the
time they are laid down, even the coercive acts of government be-
come data on which the individual can base his own plans. Coer-
cion according to known rules, which is generally the result of
circumstances in which the person to be coerced has placed himself,
then becomes an instrument assisting the individuals in the pur-
sul1lt of their own ends and not a means to be used for the ends of
others,
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CHAPTER TWO

The Creative Powers of a
Free Croilization

Civilization advances by extending the number of
fmportant sperations which we can perform without
thinking about them, Qperations of thought are ke
cavalry charges in a baitle—ihey are stricily limited
in numéer, they require fresh horses, and must only
be made at decisive moments.

A. N. WHITEMEAD

1. The Socratic maxim that the recognition of our ignorance’
is the beginning of wisdom has profound significance for our
understanding of society. The first requisite for this is that we
become aware of men’s necessary ignorance of much that helps
him to achieve his aims. Most of the advantages of social life,
especially in its more advanced forms which we call “civilization,”
rest on the fact that the individual benefits from more knowledge
than he is aware of. It might be said that civilization begins
when the individual in the pursuit of his ends can make use of
more knowledge than he has himself acquired and when he can
transcend the boundaries of his ignorance by profiting from
knowledge he does not himself possess.

This fundamental fact of man’s unavoidable ijgnorance of much
on which the working of civilization rests has received little
attention. Philosophers and students of society have generally
glossed it over and treated this ignorance as a minor imperfection
which could be more or less disregarded. But, though discussions
of moral or social problems based on the assumption of perfect
knowledge may occasionally be useful as a preliminary_exercise

{22}



—  Civilization and the Growth of Knowledge

in logic, they are of little use in an attempt to explain the real
world. Its problems are, dominated by the “practical difficulty”
that our knowledge is, in fact, very far from perfect. Perhaps
it is only natural that the scientists tend to stress what we do
know; but in the social field, where what we do not know is often
so much more important, the effect of this tendency may be
very misleading. Many of the utopian constructions are worthless
because they follow the lead of the theorists in assuming that we
have perfect knowledge.

It must be admitted, however, that our ignorance is a peculiarly
difficult subject to discuss. It might at first even seem impossible
by definition to talk sense about it. We certainly cannot discuss
intelligently something about which we know nothing. We must
at least be able to state the questions even if we do not know
the answers. This requires some genuine knowledge of the kind
of world we are discussing. If we are to understand how society
works, we must attempt to define the general nature and range
of our ignorance concerning it. Though we cannot see in the
dark, we must be able to trace the limits of the dark areas.

The misleading effect of the usual approach stands out clearly
if we examine the significance of the assertion that man has
created his civilization and that he therefore can also change its
institutions as he pleases. This assertion would be justified only
if man had deliberately created civilization in full understanding
of what he was doing or if he at least clearly knew how it was
being maintained. In a sense it is true, of course, that man has made
his civilization. It is the product of his actions or, rather, of the
action of a few hundred generations. This does not mean, however,
that civilization is the product of human design, or even that man
knows what its functioning or continued existence depends upon,?

The whole conception of man already endowed with a mind
capable of conceiving civilization setting out to create it is funda-

.mentally false. Man did not simply impose upon the world
a pattern created by his mind. His mind is itself a system that
constantly changes as a result of his endeavor to adapt himself
to his surroundings. It would be an error to believe that, to achieve
a higher civilization, we have merely to put into effect the ideas
now guiding us. If we are to advance, we must leave room for a
continuous revision of our present conceptions and ideals which
will be necessitated by further experience. We are as little able
to conceive what civilization will be, or can be, five hundred
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or even fifty years hence as our medieval forefathers or even our
grandparents were able to foresee our manner of life.today.?

The conception of man deliberately building his civilization
stems from an erroneous intellectualism that regards human
reason as something standing outside nature and possessed of
knowledge and reasoning capacity independent of experience.
But the growth of the human mind is part of the growth of civili-
zation; it is the state of civilization at any given moment that
determines the scope and the possibilities of human’ends and
values. The mind can never foresce 1ts own advance. Though we
must always strive for the achievement of our present aims,
we must also leave room for new experiences and future events
to decide which of these aims will be achieved.

It may be an exaggeration to assert, as 2 modern anthropologist
has done, that “it is not man who controls culture but the other
way around”; but it is useful to be reminded by him that “it
is only our profound and comprehensive ignorance of the nature
of culture that makes it possible for us to believe that we direct
and control it.”’? He suggests at least an important corrective to
the intellectualist conception. His reminder will help us to achieve
a truer image of the incessant interaction between our conscious
striving for what our intellect pictures as achievable and the
operations of the institutions, traditions, and habits which jointly
often produce something very different from what we have
aimed at.

There are two important respects in which the conscious knowl-
edge which guides the individual’s actions constitutes only part
of the conditions which enable him to achieve his ends. There
is the fact that man’s mind is itself a product of the civilization
in which he has grown up and that it is unaware of much of the
experience which-has shaped it—experience that assists it by
being embodied in the habits, conventions, language, and moral
beliefs which are part of its makeup. Then there is the further
consideration that the knowledge which any individual mind con-
sciously manipulates is only a small part of the knowledge which
at any one time contributes to the success of his action. When
we reflect how much knowledge possessed by other people is an
essential condition for the successful pursuit of our individual
aims, the magnitude of our ignorance of the circumstances on which
the results of our action depend appears simply staggering. Knowl-
edge exists only as the knowledge of individuals. It is not much
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better than a metaphor to speak of the knowledge of society as
a whole. The sum of the knowledge of all the individuals exists
nowhere as an integrated whole. The great problem is how we
-can all profit from this knowledge, which exists only dispersed
as the separate, partial, and sometimes conflicting beliefs of all
men.

In other words, 1t is largely because civilization enables us
constantly to profit from knowledge which we mdividually do
not possess and because each individual’s use of his particular
knowledge may serve to assist others unknown to him in achieving
their ends that men as members of civilized society can pursue
their individual ends so much more successfully than they could
alone. We know little of the particular facts to which the whole
of social activity continuously adjusts itself in order to provide
what we have Jearned to expect. We know even less of the forces
which bring about this adjustment by appropriately co-ordinating
individual activity. And our attitude, when we discover how
little we know of what makes us- co-operate, is, on the whole,
'one of resentment rather than of wonder or curiosity. Much of our
occasional impetuous desire to smash the whole entangling ma-
chinery of civilization is due to this inability of man to understand
what he is doing.

2. The identification of the growth of civilization with the
growth of knowledge would be very misleading, however, if
by “knowledge” we meant only the conscious, explicit knowledge
of individuals, the knowledge which enables us to state that this
or that js so-and-so.* Still less can this knowledge be confined
‘to scientific knowledge. It is important for the understanding
of our argument later to remember that, contrary to one fashion-
able view,® scientific knowledge does not exhaust even all the
explicit and conscious knowledge of which society makes constant
- use. The scientific methods of the search for knowledge are not
capable of satisfying all society's needs for explicit knowledge.
Not all the knowledge of the ever changing particular facts that
man continually uses lends itself to organization or systematic
exposition; much of it exists only dispersed among countless
individuals. The same applies to that important part of expert
knowledge which is not substantive knowledge but merely knowl-
edge of where and how to find the needed information.® For our
present purpose, however, it is not this distinction between dif-
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ferent kinds of rational knowledge that is most important, and
when we speak of explicit knowledge, we shall group these different
kinds together.

The growth of knowledge and the growth of civilization are
the same only if we interpret knowledge to include all the human
adaptations to environment in which past experience has been
incorporated. Not all knowledge in this sense is part of our
intellect, nor is our intellect the whole of our knowledge. Our
habits and skiils, our emotional attitudes, our tools, and our
institutions—all are in this sense adaptations to past experience
which have grown up by selective elimination of less suitable
conduct. They are as much an indispensable foundation of success-
ful action as is our conscious knowledge. Not all these non-rationai
factors underlying our action are always conducive to success.
Some may be retained long after they have outlived their useful-
ness and even when they have become more an obstacle than a
help. Nevertheless, we could not do without them: even the suc-
cessful employment of our intellect itself rests on their constant use.
. Man prides himself on the increase in his knowledge. But,
as a result of what he himself has created, the limitations of
his conscious knowledge and therefore the range of ignorance
mgmﬁcant for his conscious action have constandy increased.’
Ever since the beginning of modern science, the best minds have'-
recognized that “the range of acknowledged ignorance will grow
with the advance of science.”? Unfortunately, the popular effect
of this scientific advance has been a belief, seemingly shared
by many scientists, that the range of our ignorance is steadily
diminishing and that we can therefore aim at more comprehensive
and deliberate control of all human activities. It is for this
reason that those intoxicated by the advance of knowledge so
often become the enemies of freedom. While the growth of our
knowledge of nature constantly discloses new realms of ignorance,
the increasing complexity of the civilization which this knowledge
enables us to build presents new obstacles to the intellectual
comprehension of the world around us. The more men know,
the smaller the share of all that knowledge becomes that any
one mind can absorb. The more civilized we become, the more
relatively ignorant must each individual be of the facts on which
the working of his civilization depends. The very division of
knowledge increases the necessary ignorance of the individual
of most of this knowledge. ~
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3. When we spoke of the transmission and communication
of knowledge, we meant to refer to the two aspects of the process
of civilization which we have already distinguished: the trans-
mission in time of our accumulated stock of knowledge and the
communication among contemporaries of information on which
they base their action. They cannot be sharply separated because
the tools of communication between contemporaries are part
of the cultural heritage which man constantly uses in the pursuit
of his ends.
We are most familiar with this process of accumulation and
transmission of knowledge in the field of science—so faras it
shows both the general laws of nature and the concrete features
ot the world in which we live, But, although this is the most
conspicuous part of our inherited stock of knowledge and the chief
part of what we necessarily know, in the ordinary sense of “know-
ing,” it 1s still only a part; for, besides this, we command many
tools—in the widest sense of that word—which the human race
“has evolved and which enable us to deal with our environment.
These are: the results of the experience of successive generations
which are handed down. And, once a more efficient tool is avail-
able, it will be used without our knowing why it is better, or even
what the alternatives are.
These ““tools” which- man has evolved and which constitute
such an important part of his adaptation to his environment
include much more than material implements. They consist in
a large measure of forms of conduct which he habitually follows
without knowing why; they consist of what we call “traditions”
and “institutions,” which he uses because they are available to
-him as a product of cumulative growth without ever having
been designed by any one mind. Man is generally ignorant not
only of why he uses implements of one shape rather than of
another but also of how much 1s dependent on his actions taking
. one form rather than another. He does not usually know to what
extent the success of his efforts is determined by his conforming
to habits of which he is not even aware. This is probably as
true of civilized man as of primitive man. Concurrent with the
growth of conscious knowledge there always takes place an equally
important accumulation of tools in this wider sense, of tested
and generally adopted ways of doing things.

QOur concern at the moment is not so much with the knowledge
thus handed down to us or with the formation of new tools
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that will be used in the future as it is with the manner in which
current experience is utilized in assisting those who do not directly
gain it. So far as it 1s possible to do so, we shall leave the progress
in time for the next chapter and concentrate here on the manner
in which that dispersed knowledge and the different skills, the
varied habits and opportunities of the individual members of
society, contribute toward bringing about the ad_]ustment of its

activities to ever changing circumstances. '

Every change in conditions will make necessary some change
in the use of resources, in the direction and kind of human activi-
ties, in habits and practices. And each change in the actions
of those affected in the first instance will require further adjust-
ments that will gradually extend throughout the whole of society.
Thus every change in a sense creates a ‘“‘problem’ for society,
even though no single individual perceives it as such; and it
18 gradually “solved” by the establishment of a new over-all
adjustment. Those who take part in the process have little
idea why they are doing what they do, and we have no way
of predicting who will at each step first make the appropriate
move, or what particular combinations of knowledge and skill,
personal attitudes and circumstances, will suggest to some man
the suitable answer, or by what channels his example will be:
transmitted to others who will follow the lead. It is difficult:
to conceive all the combinations of knowledge and skills which
thus come into action and from which arises the discovery
of appropriate practices or devices that, once found, can be
accepted generally. But from the countless number of humble
steps taken by anonymous persons in the course of doing familiar
things in changed circamstances spring the examples that prevail.
They are as important as the major intellectual innovations which
are explicitly recognized and communicated as such.

Who will prove to possess the right combination of aptitudes
and opportunities to find the better way is just as little predictable
as by what manner or process different kinds of knowledge and
skill will combine to bring about a solution of the problem.?
The successful combination of knowledge and aptitude is not
selected by common deliberation, by people secking a solution
to their problems through a joint effort;® it is the product of in-
dividuals imitating those who have been more successful and from
their being guided by signs or symbols, such as prices offered
for their products or expressions of moral or aesthetic esteem
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for their having observed standards of conduct—in short, of their
using the results of the experiences of others.

What is essential to the functioning of the process is that
each individual be able to act on his particular knowledge,
always unique, at least so far as it refers to some particular
circumstances, and that he be able to use his individual skills
and opportunities within the limits known to him and for his
own individual purpose.

4, We have now reached the point at which the main contention
of this chapter will be readily intelligible. It is that the case
for individual freedom rests chiefly on the recognition of the
inevitable ignorance of all of us concerning a great many of the
factors on which the achievement of our ends and welfare de-
pends.?®

If there were omniscient men, if we could know not only all
that affects the attainment of our present wishes but also our
future wants and desires, there would be little case for liberty.
And, in turn, ltberty of the individual would, of course, make
complete foresight impossible. Liberty is essential in order to
leave room for the unforeseeable and unpredictable; we want
it because we have learned to expect from it the opportunity of
realizing many of our aims. It is because every individual knows
so little and, in particular, because we rarely know which of us
knows best that we trust the independent and competitive efforts
of many to induce the emergence of what we shall want when
we see it.

Humiliating to human pride as it may be, we must recognize
that the advance and even the preservation of civilization are
dependent upon a2 maximum of opportunity for accidents to hap-
pen.? These accidents occur in the combination of knowledge and
attitudes, skills and habits, acquired by individual men and
.also when qualified men are confronted with the particular cir-
cumstances which they are equipped to deal with. Our necessary
ignorance of so much means that we have to deal largely with
probabilities and chances,

Of course, it is true of social as of individual life that favorable
accidents usually do not just happen. We must prepare for them.!?
But they still remain chances and do not become certainties.
They involve risks deliberately taken, the possible misfortune of
individuals and groups who are as meritorious as others who
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prosper, the possibility of serious failure or relapse even for the
majority, and merely a high probability of a net gain on balance,
All we can do is to increase the chance that some special constella-
tion of individual endowment and circumstance will result in
the shaping of some new tool or the improvementof an old one,
and to improve the prospect that such innovations will become
rapidly known to those who can take advantage of them.

All political theories assume, of course, that most individuals

are very ignorant. Those who plead for liberty differ from the
rest in that they include among the ignorant themselves as well
as the wisest. Compared with the totality of knowledge which

is continually utilized in the evolution of a dynamic civilization, -

the difference between the knowledge that the wisest and that
which the most ignorant individual can deliberately employ
is comparatively insignificant.

The classical argument for tolerance formulated by John Miiton
and John Locke and restated by John Stuart Mill and Walter
Bagehot rests, of course, on the recognition of this ignorance
of ours. It is a special application of general considerations to
which 2 non-rationalist insight into the working of our mind
opens the doors. We shall find throughout this book that, though
we are usually not aware of it, all institutions of freedom -are
adaptations to this fundamental fact of ignorance, adapted to
deal with chances and probabilities, not certainty. Certainty
we cannot achieve in human affairs, and it is for this reason that,
to make the best use of what knowledge we have, we must adhere
to rules which experience has shown to serve best on the whoale,
though we do not know what will be the consequences of obeying
them in the particular instance.??

5. Man learns by the disappointment of expectations. Needless
to say, we ought not to increase the unpredictability of events
by foolish human institutions. So far as possible, our aim should
be to improve human institutions so as to increase the chances
of correct foresight. Above all, however, we should provide the
maximum of opportunity for unknown individuals to learn of
facts that we ourselves are yet unaware of and to make use of this
knowledge in their actions.

It is through the mutually adjusted efforts of many people that
more knowledge is utilized than any one imdividual possesses
or than it is possible to synthesize intellectually; and it 1s through
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such utilization of dispersed knowledge that achievements are
made possible greater than any single mind can foresee. It is
because freedom means the renunciation of direct control of in-
dividual efforts that a free society can make use of so much more
knowledge than the mind of the wisest ruler could comprehend.

From this foundation of the argument for liberty it follows that
we shall not achieve its ends if we confine liberty to the particular
instances where we know it will do good. Freedom granted only
when it is known beforehand that its effects will be beneficial 1s
not freedom. If we knew how freedom would be used, the case
for it would largely disappear. We shall never get the benefits
of freedom, never abtain those unforeseeable new developments
for which it provides the opportunity, if it is not also granted
where the uses made of it by some do not seem desirable. It is
therefore no argument against individual freedom thatit is fre-
quently abused. Freedom necessarily means that many things
will be done which we do not like. Our faith in freedom does
‘not rest on the foreseeable results in particular circumstances
but on the belief that it will, on balance release more forces
for the good than for the bad.

It also follows that the importance of our being free to do a
particular thing has nothing to do with the question of whether
we or the majority are ever likely to make use of that particular
possibility. To grant no more freedom than all can exercise
would be to misconceive its function completely. The freedom
that will be used by only one man in a million may be more
important to society and more beneficial to the majority than
any freedom that we all use.*

It might even be said that the less l1kely the opportunity
to make use of freedom to do a particular thing, the more precious
it will be for society as a whole. The less likely the opportunity,
the more serious will 1t be to miss it when it arises, for the experi-
ence that it offers will be nearly unique. It is also probably true
that the majority are not directly interested in most of the
important things that any one person should be free to do.
It is because we do not know how individuals will use their
freedom that it is so important. If it were otherwise, the results
of freedom could also be achieved by the majority’s deciding
what should be done by the individuals. But majority action is,
of necessity, confined to the already tried and ascertained, to
issues on which agreement has already been reached in that
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process of discussion that must be preceded by different experi-
ences and actions on the part of different individuals,

The benefits I derive from freedom are thus largely the result
of the uses of freedom by others, and mostly of those uses of
freedom that I could never avail myself of. It is therefore not
necessarily freedom that I can exercise myself that is most
important for me. It is certainly more important that anything
can be tried by somebody than that all can do the same things.

It is not because we like to be able to do particular things,
not because we regard any particular freedom as essential
to our happiness, that we have a claim to freedom. The instinct
that makes us revolt against any physical restraint, though a
helpful ally, is not always a safe guide for justifying ot delimiting
freedom, What is important is not what freedom I personally
would like to exercise but what freedom some person may need
in order to do things beneficial to society, This freedom we can
assure to the unknown person only by giving it to all.

The benefits of freedom are therefore not confined to the
free—or, at least, a man does not benefit mainly from those
aspects of freedom which he himself takes advantage of. There
can be no doubt that in history unfree majorities have benefited

from the existence of free minorites and that today unfree societies -

benefit from what they obtain and learn from free societies. Of
course the benefits we derive from the freedom of others become
greater as the number of those who can exercise freedom increases,
The argument for the freedom of some therefore applies to the
freedom of all. But it is still better for all that some should be
free than none and also that many enjoy full freedom than that
all have a restricted freedom. The significant point is that the
importance of freedom to do a particular thing has nothing
to do with the number of people who want to do it: it might almost
be in inverse proportion. One consequence of this is that a society
may be hamstrung by controls, although the great majority may
not be aware that their freedom has been significantly curtailed.
If we proceeded on the assumption that only the exercises of
freedom that the majority will practice are important, we would
be certain to create a stagnant society with all the charactenstic
of unfreedom.

6. The undesigned novelties that constantly emerge in the
process of adaptation will consist, first, of new arrangements
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or patterns in which the efforts of different individuals are co-
ordinated and of new constellations in the use of resources,
which will be in their nature as temporary as the particular
conditions that have evoked them. There will be, second, modifica-
tions of tools and institutions adapted to the new circumstances.
Some of these will also be merely temporary adaptations to the
conditions of the moment, while others will be improvements that
increase the versatility of the existing tools and usages and will
therefore be retained. These latter will constitute a better adapta-
tion not merely to the particular circumstances of time and place
but to some permanent feature of our environment. In such
spontaneous ‘‘formations”? is embodied a perception of the gen-
eral Jaws that govern nature. With this cumulative embodiment
of experience in tools and forms of action will emerge a growth
of explicit knowledge, of formulated generic rules that can be
communicated by language from person to person.

This process by which the new emerges is best understood

"in the intellectua! sphere when the results are new ideas. It
1s the field in which most of us are aware at least of some of the
individual steps of the process, where we necessarily know what
is happening and thus generally recognize the necessity of freedom.
Most scientists realize that we cannot plan the advance of knowl-
cdge, thatin the voyage into the unknown—which is what research
1s—we are in great measure dependent on the vagaries of individu-
al genius and of circumstance, and that scientific advance, like
a new idea that will spring up in a single mind, will be the re-
sult of a combination of conceptions, habits, and circumstances
brought to one person by society, the result as much of lucky
accidents as of systematic effort.

Because we are more aware that our advances in the intellectual
sphere often spring from the unforeseen and undesigned, we tend .
to overstress the importance of freedom in this field and to
ignore the importance of the freedom of doing things. But the
freedom of research and belief and the freedom of speech and dis-
cussion, the importance of which is widely understood, are sig-
nificant only in the last stage of the process in which new truths
are discovered. To extol the value of intellectual liberty at the
expense of the value of the liberty of doing things would be like
treating the crowning part of an edifice as the whole. We have
new ideas to discuss, different views to adjust, because those ideas
and views arise from the efforts of individuals in ever new circum-
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stances, who avail themselves in their concrete tasks of the new
tools and forms of action they have learned.

The non-intellectual part of this process—the formation of
the changed material environment in which the new emerges—
requires for its understanding and appreciation a much greater
effort of imagination than the factors stressed by the intellectual-
ist view. While we are sometimes able to trace the intellectual
processes that have led to a new idea, we can scarcely ever re-
construct the sequence and combination of those contributions
that have not led to the acquisition of explicit knowledge; we
can scarcely ever reconstruct the favorable habits and skills

employed, the facilities and opportunities used, and the particular -

environment of the main actors that has favored the result.
Our efforts toward understanding this part of the process can
go little further than to show on simplified models the kind of
forces at work and to point to the general principle rather than
the specific character of the influences that operate.* Men are
always concerned only with what they know. Therefore, those
features which, while the process is under way, are not consciously
known to anybody are commonly disregarded and can perhaps
never be traced in detail,

In fact, these unconscious features not only are commonly
disregarded but are often treated as if they were a hindrance
rather than a help or an essential condition, Because they are
not ‘‘rational’” in the sense of explicitly entering into our reasoning,
they are often treated as irrational in the sense of being contrary
to intelligent action. Yet, though much of the non-rational that
affects our action may be irrational in this sense, many of the
“mere habits” and “meaningless institutions” that we use and
presuppose in our actions are essential conditions for what we
achieve; they are successful adaptations of society that are con-
stantly improved and on which depends the range of what
we can achieve, While it is important to discover their defects,
we could not for a moment go on without constantly relying on
them.

The manner in which we have learned to order our day, to
dress, to eat, to arrange our houses, to speak and write, and
to use the countless other tools and implements of civilization,
no less than the “know-how” of production and trade, furnishes
us constantly with the foundations on which our own contributions
to the process of civilization must be based. And it 1s in the
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new use and improvement of whatever the facilities of civilization
offer us that the new ideas arise that are ultimately handled
in the intellectual sphere. Though the conscious manipulation
of abstract thought, once it has been set in train, has in some
measure a life of its own, it would not long continue and develop
without the constant challenges that arise from the ability of
people to act In a new manner, to try new ways of doing things,
and to alter the whole structure of civilization in adaptation
to change. The intellectual process is in effect only a process
of elaboration, selection, and elimination of ideas already formed.
And the flow of new ideas, to a great extent, springs from the
sphere in which action, often non-rational action, and material
events impinge upon each other. It would dry up if freedom
were confined to the intellectual sphere.

The importance of freedom, therefore, does not depend on the
elevated character of the activities it makes possible. Freedom
of action, even in humble things, is as important as freedom of

~«thought. It has become a common practice to disparage freedom

of action by calling 1t “economic liberty.”*? But the concept
of freedom of action is much wider than that of economic liberty,
which it includes; and, what is more important, it is very question-
able whether there are any actions which can be called merely
“economic” and whether any restrictions on liberty can be con-
fined to what are called merely “economic” aspects. Economic
considerations are merely those by which we reconcile and adjust
our different purposes, none of which, in the last resort, are
economic (excepting those of the miser or the man for whom mak-
ing money has become an end in itself).!?

7. Most of what we have said so far applies not only to man’s
use of the means for the achievement of his ends but also to those
ends themselves. It is one of the characteristics of a free society
that men’s goals are open® that new ends of-conscious effort
can spring up, first with a few individuals, to become in time
the ends of most. It is a fact which we must recognize that even
what we regard as good or beautiful is changeable—if not in any
recognizable manner that would entitle us to take a relativistic
position, then in the sense that in many respects we do not
know what will appear as good or beautiful to another generation.
Nor do we know why we regard this or that as good or who is
right when people differ as to whether something i1s geod or not.
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It is not only in his knowledge, but also in his aims and values,
that man is the creature of civilization; in the last resort, it is the
relevance of these individual wishes to the perpetuation of the
group or the species that will determine whether they will persist
or change. It is, of course, a mistake to. believe that we can
draw conclusions about what our values ought to be simply
because we realize that they are a product of evolution. But we
cannot reasonably doubt that these values are created and altered
by the same evolutionary forces that have produced our intelli-
gence, All that we can know is that the ultimate decision about
what is good or bad will be made not by individual human wisdom
but by the decline of the groups that have adhered to the “wrong”
beliefs,

It 1s in the pursuit of man’s aims of the moment that all the
devices of civilization have to prove themselves; the ineffective will
be discarded and the effective retained. But there is more to it
than the fact that new ends constantly arise with the satisfaction
of old needs and with the appearance of new opportunitics.
Which individuals and which groups succeed and continue to
exist depends as much on the goals that they pursue, the values
that govern their action, as on the tools and capacities ‘at their
command. Whether a group will prosper or be extinguished
depends as much on the ethical code it obeys, or the ideals
of beauty or well-being that guide it, as on the degree to which
it has learned or not learned to satisfy its material needs. Within
any given society, particular groups may rise or decline according
to the ends they pursue and the standards of-conduct that they
observe. And the ends of the successful group will tend to become
the ends of all members of the society.

At most, we understand only partially why the values we
hold or the ethical rules we observe are conducive to the continued
existence of our society. Nor can we be sure that under constantly
changing conditions all the rules that have proved to be conducive
to the attainment of a certain end will remain so. Though there
is a presumption that any established social standard contributes
in some manner to the preservation of civilization, our only
way of confirming this is to ascertain whether it continues to
prove itself in competition with other standards observed by
other individuals or groups.
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8. The competition on which the process of selection rests
must be understood in the widest sense. It involves competition
between organized and unorgahized groups no less than com-
petition between individuals. To think of it in contrast to co-
operation or organization would be to misconceive its nature.
The endeavor to achieve certain results by co-operation and
organization is as much a part of competition as individual
efforts. Successful group relations also prove their effectiveness
in competition among groups organized in different ways. The
relevant distinction is not between individual and group action
but between conditions, on the one hand, in which alternative
ways based on different views or practices may be tried and con-
ditions, on the other, in which one agency has the exclusive
right and the power to prevent others from trying. It is only
when such exclusive rights are conferred on the presumption
of superior knowledge of particular individuals or groups that
the process ceases to be experimental and beliefs that happen to
-be prevalent at a given time may become an obstacle to the
advancement of knowledge.

The argument for liberty is not an argument against organiza-
tion, which is one of the most powerful means that human
reason can employ, but an argument against all exclusive, privi-
leged, monopolistic organization, against the use of coercion to
prevent others from trying to do better. Every organization
is based on given knowledge; organization means commitment
to a particular aim and to particular methods, but even organiza-
tion designed to increase knowledge will be effective only insofar
as the knowledge and beliefs on which its design rests are true.

- And if any facts contradict the beliefs on which the structure
of the organization is based, this will become evident only in
its failure and supersession by a different type of organization.
Organization is therefore likely to be beneficial and effective

. so long as it is voluntary and is imbedded in a free sphere and

will either have to adjust itself to circumstances not taken
into account in its conception or fail. To turn the whole of society
into a single organization built and directed according to a single
plan would be to extinguish the very forces that shaped the
individual human minds that planned it.

It 1s worth our while to consider for a moment what would
happen if only what was agreed to be the best available knowledge
were to be used in all action. If all attempts that seemed wasteful
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in the light of generally accepted knowledge were prohibited and
only such questions asked, or such experiments tried, as seemed
significant in the light of ruling opinion, mankind might well
reach a point where its knowledge enabled 1t to predict the con-
sequences of all conventional actions and to avoid all disappoint-
ment or failure. Man would then seem to have subjected his
sutroundings to his reason, for he would attempt only those
things which were totally predtctable in their results. We might
conceive of a civilization coming to a standstill, not because
the possibilities of further growth had been exhausted, but because
man had succeeded in so completely subjecting all hlS actions and
his immediate surroundings to his existing state of knowledge
that there would be no occasion for new knowledge to appear.

9. The rationalist who desires to subject everything to human
reason is thus faced with a real dilemma. The use of reason
aims at control and predictability. But the process of the advance
of reason rests on freedom and the unpredictability of human
agtion. Those who extol the powers of human reason usually see
only one side of that interaction of human thought and conduct
in which reason is at the same time used and shaped. They
do not see that, for advance to take place, the social process
from which the growth of reason emerges must remain free
from its control.

There can be little doubt that man owes some of his greatest
successes in the past to the fact that he has not been able to
control social life. His continued advance may well depend on
his deliberately refraining from exercising controls which are now
in his power. In the past, the spontaneous forces of growth, how-
ever much restricted, could usually still assert themselves against
the organized coercion of the state. With the technological means
of control now at the disposal of government, it is not certain that
such assertion is still possible; at any rate, it may soon become
impossible. We are not far from the point where the deliberately
organized forces of society may destroy those spontaneous forces
which have made advance possible.
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CHAPTER THREE

The Commm Serse

of Progress

Man never mounts higher than when he knows not
where he 15 going.
Oviver CROMWELL

‘1. Writers nowadays who value their reputation among the more
sophisticated hardly dare to mention progress without including
the word in quotation marks. The implicit confidence in the benefi-
cence of progress that during the last two centuries marked the
advanced thinker has come to be regarded as the sign of a shallow
“mind. Though the great mass of the people in most parts of the
world still rest their hopes on continued progress, it is common
among intellectuals to question whether there is such a thing, or
at least whether progress is desirable,

Up to a point, this reaction against the exuberant and naive
belief in the inevitability of progress was necessary. So much of
"what has been written and talked about it has been indefensible
that one may well think twice before using the word. There never
was much justification for the assertion that “civilization has
moved, is moving, and will move in a desirable direction,” nor
was there any ground for regarding all change as necessary, or
progress as certain and always beneficial. Least of all was there
warrant for speaking about recognizable “laws of progress' that
enabled us to predict the conditions toward which we were neces-
sarily moving, or for treating every foolish thing men have done
as necessary and therefore right.

But if the fashionable disillusionment about progress is not diffi-
cult to explain, it is not without danger. In one sense, ctvilization
is progress and progress 1s civilization.? The preservation of the
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kind of civilization that we know depends on the operation of
forces which, under favorable conditions, produce progress. If it
is true that evolution does not always lead to better things, it is
also true that, without the forces which produce it, civilization
and all we value—indeed, almost all that distinguishes man from
beast—would neither exist nor could long be maintained.

The history of civilization is the account of a progress which, in
the short space of less than eight thousand years, has created
nearly all that we regard as characteristic of human life. After
abandoning hunting life, most of our direct ancestors, at the begin-
ning of neolithic culture, took to agriculture and soon to urban life
perhaps less than three thousand years or one hundrcd genera-
tions ago. Itis notsurprising that in some respects man’s biological
equipment has not kept pace with that rapid change, that the
adaptation of his non-1ational part has lagged somewhat, and that
many of his instincts and emotions are still more adapted to the
life of a hunter than to life in civilization. If many features of our
civilization seem to us unnatural, artificial, or unhealthy, this must
have been man’s experience ever since he first took to town life,
which is virtually since civilization began. All the familiar com-
plaints against industrialism, capitalism, or overrefinement are
largely protests against a new way of life that man took up a short
while ago after more than half 2 million years’ existence as a wan-
dering hunter, and that created problems still unsolved by him.?

2. When we speak of progress in connection with our individual
endeavors or any organized human effort, we mean an advance
toward a known goal.® It is not in this sense that social evolution
can be called progress, for it is not achieved by human reason
striving by known means toward a fixed aim.* It would be more
correct to think of progress as a process of formation and modifica-
tion of the human intellect, a process of adaptation and learning
in which not only the possibilities known to us but also our values
and desires continually change. As progress consists in the dis-
covery of the nat yet known, its consequences must be unpre.
dictable. It always leads into the unknown, and the most we can
expect is to gain an understanding of the klnd of forces that bring
it about. Yet, though such a general understanding of the charac-
ter of this process of cumulative growth is indispensable if we are
to try to create conditions favorable to it, it can never be knowl-
edge which will enable us to make specific predictions.® The claim
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that we can derive from such insight necessary laws of evolution
that we must follow is an absurdity. Human reason can neither
predict nor deliberately shape its own future. [ts advances con-
sist in finding out where it has been wrong.

Even in the field where the search for new knowledge is most

deliberate, i.e., in science, no man can predict what will be the
consequences of his work.” In fact, there is increasing recognition
that even the attempt to make science deliberately aim at useful
knowledge—that is, at knowledge whose future uses can be fore-
seen—Is likely to impede progress.® Progress by its very nature
cannot be planned. We may perhaps legitimately speak of planning
progress in 4 particular field where we aim at the solution of a
specific problem and are already on the track of the answer. But
we should soon be at the end of our endeavors if we were to confine
ourselves to striving for goals now visible and if new problems did
not spring up all the time. It s knowing what we have not known
before that makes us wiser men.
. Butoften it also makes us sadder men. Though progress consists
in part in achieving things we have been striving for, this does not
mean that we shall like all its results or that all will be gainers,
And since our wishes and aims are also subject to change in the
course of the process, it is questionable whether the statement has
a clear meaning that the new state of affairs that progress creates
is a better one. Progress in the sense of the cumulative growth of
knowledge and power over nature is a term that says little about
whether the new state will give us more satisfaction than the old.
The pleasure may be solely in achieving what we have been striv-
ing for, and the assured possession may give us little satisfaction,
The question whether, if we had to stop at our present stage of
development, we would in any significant sense be better off or
happier than if we had stopped a hundred or a thousand years ago
is probably unanswerable,

The answer, however, does not matter. What matters is the suc-
cessful striving for what at each moment seems attainable. It is
not the fruits of ,past success but the living in and for the future
in which human intelligence proves itself. Progress is movement
for movement's sake, for it is in the process of learning, and in the
effects of having learned something new, that man enjoys the gift
of his intelligence.

The enjoyment of personal success will be given to large num-
bers only in a society that, as a whole, progresses fairly rapidly,
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In a stationary society there will be about as many who will be
descending as there will be those rising. In order that the great
majority should in their individual lives participate in the ad-
vance, 1t is necessary that it proceed at a considerable speed.
There can therefore be little doubt that Adam Smith was right
when he said: “It is in the progressive state, while society is ad-
vancing to the further acquisition, rather than when it has ac.
quired its full complement of riches, that the condition of the la-
bouring poor, of the great body of people, seems to be happiest
and the most comfortable. It is hard in the stat1onary, and miser-
able in the declining state. The progressive state is really the cheer-
ful and hearty state of all the different orders of society. The sta-
tionary 1s dull; the declining melancholy.”

It is one of the most characteristic facts of a progressive society
that in it most things which individuals strive for can be obtained
only through further progress. This follows from the necessary
character of the process: new knowledge and its benefits can spread
only gradually, and the ambitions of the many will always be
determined by what is as yet accessible only to the few. It is mis-
leading to think of those new possibilities as if they were, from
the beginning, a common possession of society which its members
could deliberately share; they become a common possession only
through that slow process by which the achievements of the few
are made available to cthe many. This is often obscured by the
exaggerated attention usually given to a few conspicuous major
steps in the development. But, more often than not, major dis-
coveries merely open new vistas, and long further efforts are neces.
sary before the new knowledge that has sprung up somewhere can
be put to general use. It will have to pass through a long course
of adaptation, selection, combination, and improvement before
full use can be made of it. This means that there will always be
people who already benefit from new achievements that have not

yet reached others.

3. The rapid economic advance that we have come to expect
seems in a large measure to be the result of this inequality and to
be impossible without it. Progress at such a fast rate cannot pro-
ceed on a uniform front but must take place in echelon fashion,
with some far zhead of the rest. The reason for this is concealed
by our habit of regarding economic progress chiefly as an accumu-
lation of ever greater quantities of goods and equipment. But the
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rise of our standard of life is due at least as much to an increase
in knowledge which enables us not merely to consume more of the
same things but to use different things, and often things we did
not even know before. And though the growth of income depends
in part on the accumulation of capital, more probably depends on
our learning to use our resources more effectively and for new
purposes.

The growth of knowledge 1s of such special importance be.

cause, while the material resources will always remain scarce and
will have to be reserved for limited purposes, the uses of new
knowledge (where we do not make them artificially scarce by pat-
ents of monopoly) are unrestricted. Knowledge, once achieved,
becomes gratuitously available for the benefit of all. It is through
this free gift of the knowledge acquired by the experiments of
some members of society that general progress is made possible,
that the achievements of those who have gone before facilitate
the advance of those who follow.
- At any stage of this process there will always be many things
we already know how to produce but which are still too expensive
to provide for more than a few. And at an early stage they can
be made only through an outlay of resources equal to many times
the share of total income that, with an approximately equal dis-
tfibution, would go to the few who ¢ould benefit from them. At
first, a new good is commonly “the caprice of the chosen few before
it becomes a public need and forms part of the necessities of life.
For the luxuries of today are the necessities of tomorrow.”!
Furthermore, the new things will often become available to the
greater part of the people only decause for some time they have
been the luxuries of the few.

If we, in the wealthier countries, today can provide facilities and
conveniences for most which not long ago would have been physi-
cally impossible to produce in such quantities, this is in large meas-
" ure the direct consequence of the fact that they were first made

for 2 few, All the conveniences of a comfortable home, of our means
of transportation and communication, of entertainment and en-
joyment, we could produce at first only in limited quantities; but
it was in doing this that we gradually learned to make them or
similar things at a much smaller outlay of resources and thus be-
came able to supply them to the great majority, A large part of
the expenditure of the rich, though not intended for that end, thus
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serves to defray the cost of the experimentation with the new
things that, as a result, can later be made available to the poor.

The important point is not merely that we gradually learn to
make cheaply on a large scale what we already know how to make
expensively in small quantities but that only from an advanced
position does thé next range of desires and possibilities become
visible, so that the selection of new goals and the effort toward
their achievement will begin long before the majority can strive °
for them. If what they will want after their present goals are real-
ized is soon to be made available, it is necessary that the develop-
ments that will bear fruit for the masses in twenty or fifty years’
time should be guided by the views of people who are already in
the position of enjoying them.

If today in the United States or western Europe the relatively
poor can have a car or a refrigerator, an alrplanc trip or a radio,
at the cost of a reasonable part of their i income, this was made
possible because in the past others with larger incomes were able
to spend on what was then a luxury. The path of advance is great-
ly eased by the fact that it has been trodden before. It is because
scouts have found the goal that the road can be built for the less
lucky or less energetic. What today may seem extravagance or
even waste, because 1t is enjoyed by the few and even undreamed
of by the masses, is payment for the experimentation with a style-
of living that will eventually be available to many. The range of
what will be tried and later developed, the fund of experience that
will become available to all, 1s greatly extended by the unequal
distribution of present benefits; and the rate of advance will be
greatly increased if the first steps are taken long before the major-
ity can profit from them. Many of the improvements would in-
deed never become a possibility for all if they had not long before
been available to some. If all had to wait for better things until
they could be provided for all, that day would in many instances
never come. Even the poorest today owe their relative material
well-being to the results of past inequality.

4. In a progressive society as we know it, the comparatively
wealthy are thus merely somewhat ahead of the rest in the mate-
rial advantages which they enjoy. They are already living in a
phase of evolution that the others have not yet reached. Poverty
has, in consequence, become a relative, rather than an absolute,
concept. This does not make it less bitter. Althoughin an advanced
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society the unsatisfied wants are usually no longer physical needs
but the results of civilization, it is still true that at each stage
some of the things most people desire can be provided only for a
few and can be made accessible to all only by further progress.
Most of what we strive for are things we want because others
already have them. Yet a progressive society, while it relies on
this process of learning and imitation, recognizes the desires it
creates only as a spur to further effort. It does not guarantee the
results to everyone. It disregards the pain of unfulfilled desire
aroused by the example of others. It appears cruel because it in-
creases the desire of all in proportion as it increases its gifts to
some. Yet so long as it remains a progressive society, some must
lead, and the rest must follow.

The contention that in any phase of progress the rich, by ex-
perimenting with new styles of living not yet accessible to the
poor, perform a necessary service without which the advance of
the poor would be very much slower will appear to some as a
piece of far-fetched and cynical apologetics. Yet a little reflec.
tion will show that it is fully valid and that a socialist society
would in this respect have to imitate a free society. It would be
necessary in a planned economy (unless it could simply imitate
the example of other more advanced societies) to designate indi-
viduals whose duty it would be to try out the latest advances long
before they were made available to the rest. There is no way of
making generally accessible new and still expensive ways of living
except by their being initially practiced by some. It would not be
enough if individuals were allowed to try out particular new things.
These have their proper use and value only as an integral part of
the general advance in which they are the next thing desired. In
order to know which of the various new possibilities should be de-
veloped at each stage, how and when particular improvements
ought to be fitted into the general advance, a planned society
. would have to provide for a whole class, or even a hierarchy of
classes, which would always move some steps ahead of the rest.
The situation would then differ from that in 2 free society merely
in the fact that the inequalities would be the result of design and
that the selection of particular individuals or groups would be done
by authority rather than by the impersonal process of the market
and the accidents of birth and opportunity. It should be added
that only those kinds of better living approved by authority
would be permissible and that they would be provided only for
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those specially designated. But, in order for a planned society to
achieve the same rate of advance as a free society, the degree of
inequality that would have to prevail would not be very different.

There is no practicable measure of the degree of inequality that
1s desirable here. We do not wish, of course, to see the position of
individuals determined by arbitrary decision or a privilege con-
ferred by human will on pareicular persons. It is dificult to see
however, in what sense it could ever be legitimate to say that any
one person is too far ahead of the rest or that 1t would be harmful
to society if the progress of some greatly outstripped that of others.
There might be justification for saying this if there appeared great
gaps in the scale of advance; but, as long as the graduation is more
or less continuous and all the steps in the income pyramid are
reasonably occupied, it can scarcely be denied that those lower
down profit materially from the fact that others are ahead.

The objections spring from the misconception that those in the
lead claim the right to something that otherwise would be avail-
able to the rest. This would be true if we thought in terms of a
single redistribution of the fruits of past progress and not in terms
of that continuous advance which our unequal society fosters. In
the long run, the existence of groups ahead of the rest is clearly an
advantage to those who are behind, in the same way that, if we
could suddenly draw on the more advanced knowledge which some*
other men on a previously unknown continent or on another planet
had gained under more favorable conditions, we would all profit

greatly,

5. The problems of equality are difficult to discuss dispas-
sionately when members of our own community are affected. They
stand out more clearly when we consider them in their wider
aspect, namely, the relation between rich and poor countries. We
are then less apt to be misled by the conception that each member
of any community has some natural right to a definite share of the
income of his group. Although today most of the people of the
world benefit from one another’s efforts, we certainly have no rea-
son to consider the product of the world as the result of a unified
effort of collective humanity.

Although the fact that the people of the West are today so far
ahead of the others in wealth is in part the consequence of a great-
er accurnulation of capital, it is mainly the result of their more
effective utilization of knowledge. There can be little doubt that
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the prospect of the poorer, “undeveloped’ countries reaching the
present level of the West is very much better than it would have
been, had the West not pulled so far ahead. Furthermore, it is
better than it would have been, had some world authority, in the
course of the rise of modern civilization, seen to it that no part
pulled too far ahead of the rest and made sure at each step that
the material benefits were distributed evenly throughout the
world. If today some nations can in a few decades acquire a level
of material comfort that took the West hundreds or thousands of
years to achieve, Is it not evident that their path has been made
easier by the fact that the West was not forced to share its material
achievements with the rest—that it was not held back but was
able to move far in advance of the others?

Not only are the countries of the West richer because they have
more advanced technological knowledge, but they have more ad-
vanced technological knowledge because they are richer. And the
free gift of the knowledge that has cost those in the lead much
“to achieve enables those who follow to reach the same level at a
much smaller cost. Indeed, so long as some countries lead, all the
others can follow, although the conditions for spontaneous prog-
ress may be absent in them. That even countries or groups which
do not possess freedom can profit from many of its fruits is one of
the reasons why the importance of freedom is not better under-
stood, For many par1s of the world the advance of civilization has
long been a derived affair, and, with modern communications,
such countries need not lag very far behind, though most of the
innovations may originate elsewhere. How long has Soviet Russia
or Japan been living on an attempt to imitate American technol-
-ogy! So long as somebody else provides most of the new knowledge
and does most of the experimenting, it may even be possible to
apply all this knowledge deliberately in such a manner as to benefit
most of the members of a given group at about the same time and
. to the same degree. But, though an egalitarian society could ad-
vance in this sense, its progress would be essentially parasitical,
borrowed from those who have paid the cost.

It is worth remembering in this connection that what enables a
country to lead in this world-wide development are its economical-
ly most advanced classes and that a country that deliberately
levels such differences also abdicates its leading position—as the
example of Great Britain so tragically shows. All classes there had
profited from the fact that a rich class with old traditions had de-
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manded products of a quality and taste unsurpassed elsewhere and
that Britain, in consequence, came to supply to the rest of the
world. British leadership has gone with the disappearance of the
class whose style of living the others imitated. It may not be long
before the British workers will discover that they had profited by
being members of a community containing many persons richer
than they and that their lead over the workers in other countries

was in part an effect of a similar lead of their own rich over the -

rich in other countries.

6. If on an international scale even major inequalities may be
of great assistance to the progress of all, can there be much doubt
that the same is also true of such inequalities within a nation?
Here, too, the aver-all speed of advance will be increased by those
who move fastest. Even if many fall behind at first, the cumula-
tive effect of the preparation ot the path will, before long, suffi-
ciently facilitate their advance that they will be able to keep their
place in the march. Members of a community containing many
who are rich enjoy, in fact, a great advantage not available to
those who, because they live in a poor country, do not profit from
the capital and experience supplied by the rich; it is difficult to
see, therefore, why this situation should justify a claim to a larger
share for the individual. It seems indeed generally to be the case
that, after rapid progress has continued for some time, the cumu-
lative advantage for those who follow is great enough to enable
them to move faster than those who lead and that, in consequence,
the long-drawn-out column of human progress tends to close up,
The experience of the United States at least seems to indicate that,
once the rise in the position of the lower classes gathers speed,
catering to the rich ceases to be the main soaurce of great gamn and
gives place to efforts directed toward the needs of the masses.
Those forces which at first make inequality self-accentuating thus
later tend to diminish it.

Therefore, there must be two different ways of looking at the
possibility of reducing inequality and abolishing poverty by de-
liberate redistribution—that is, from a Jong-term or a short-term
pointof view. At any given moment we could improve the position
of the poorest by giving them what we took from the wealthy.
But, while such an equalizing of the positions in the column of
progress would temporarily quicken the closing-up of the ranks,
it would, before long, slow down the movement of the whole

{48}



- Material Progress and Other Values

and in the long run hold back those in the rear. Recent European
experience strongly confirms this. The rapidity with which rich
societies here have become static, if not stagnant, societies through
egalitarian policies, while impoverished but hlghly competitive
countries have become very dynamic and progressive, has been
one of the most conspicuous features of the postwar period. The
contrast in this respect between the advanced welfare states of
Great Britain and the Scandinavian countries, on the one hand,
and countries like Western Germany, Belgium, or Italy, is begin-
ning to be recognized even by the former.’* If a demonstration had
been needed that there is no more effective way of making a so-
ciety stationary than by imposing upon all something like the same
average standard, or no more effective way of slowing down prog-
ress than by allowmg the most successful a standard only a little
above the average, these experiments have provided it.

It is curious that, while in the case of a primitive country every
detached observer would probably recognize that its position
‘dffered little hope so long as its whole population was on the same
low dead level and that the first condition for advance was that
some should pull ahead of the others, few people are willing 1o
admit the same of more advanced countries. Of course, a society
in which only the politically privileged are allowed to rise, or
where those who rise first gain political power and use it to keep
the others down, would be no better than an egalitarian society.
But all obstacles to the rise of some are, in the long run, obstacles
to the rise of all; and they are no less harmful to the true interest
of the multitude because they may gratify its momentary pas-
sions.!?

7. With respect to the advanced countries of the West it is
sometimes contended that progress 1s too fast or too exclusively
material. These two aspects are probably closely connected. Times
¢ of very rapid material progress have rarely been periods of great
efflorescence of the arts, and both the greatest apprectation and the
finest products of artistic and intellectual endeavor have often ap-
peared when material progress has slackened. Neither western
Europe of the nineteenth century nor the United States of the
twentieth is eminent for its artistic achievements. But the great
outbursts in the creation of non-material values seem to presup-
pose a preceding improvement in economic condition, It is per-
haps natural that generally after such periods of rapid growth of
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wealth there occurs a turning toward non-material things or that,
when economic activity no longer offers the fascination of rapid
progress, some of the most gifted men should turn to the pursuit
of ather values.

This is, of course, only one and perhaps not even the most im-
portant aspect of rapid material progress that makes many of
thase who are in its van skeptical of its value. We must also ad-

mit that it is not certain whether most people want all or even ’

most of the results of progress. For most of them it is an involun-
tary affair which, while bringing them much they strive for, also
forces on them many changes they do not want at all. The indi-
vidual does not have it in his power to choose to take part in prog-
ress or not; and always it not only brings new opportunities but
deprives many of much they want, much that is dear and impor-
tant to them. To some 1t may be sheer tragedy, and to all those
who would prefer to live on the fruits of past progress and not
take part in its future course, it may seem a curse rather than a
blessing.

There are, especially, in all countries and at all times groups .

that have reached a more or less stationary position, in which
habits and ways of life have been settled for generations. These
ways of life may suddenly be threatened by developments with
which they have had nothing to do, and not only the members of
such groups but often outsiders also will wish them to be preserved.
Many of the peasants of Europe, particularly those in the remote
mountain valleys, are an example. They cherish their way of life,
though it has become a dead end, though it has become too de-
pendent on urban civilization, which is continually changing, to
preserve itself. Yet the conservative peasant, as much as anybody
else, owes his way of life to a different type of person, to men
who were innovators.in their time and who by their innovations
forced a new manner of living on people belonging to an earlier
state of culture; the nomad probably complained as much about
the encroachment of inclosed fields on his pastures as does the
peasant about the encroachments of industry.

The changes to which such people must submit are part of the
cost of progress, an illustration of the fact that not only the mass
of men but, strictly speaking, every human being is led by the
growth of civilization into a path that is not of his own choosing.
If the majority were asked their opinion of all the changes involved
in progress, they would probably want to prevent many of its
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necessary conditions and consequences and thus ultimately stop
progress itself. And I have yet to learn of an instance when the
deliberate vote of the majority (as distinguished from the decision
of some governing elite) has decided on such sacrifices in the in.
terest of a better future as is made by a free-market society. This
does not mean, however, that the achievement of most things men
actually want does not depend on the continuance of that prog-
ress which, if they could, they would probably stop by preventing
the effects which do not meet with their immediate approval,

Not all the amenities that we can today provide for the few will
sooner or later be available to all; with such amenities as personal
services, it would be clearly impossible. They are among the ad-
vantages which the wealthy are deprived of by progress. But most
of the gains of the few do, in the course of time, become available
to the rest. Indeed, all our hopes for the reduction of present
misery and poverty rest on this expectation, If we abandoned
progress, we should also have to abandon all those social improve-
‘ments that we now hope for. All the desired advances in educa-
tion and health, the realization of our wish that at least a Jarge
proportion of the people should reach the goals for which they are
striving, depend on the continuance of progress. We have only to
remember that to prevent progress at the top would soon prevent
it all the way down, in order to see that this result is really the last
thing we want. :

8. We have so far concerned ourselves mainly with our own coun-
try or with those countries which we consider to be members of
our own civilization. But we must take into account the fact that

- the consequences of past progress—namely, world-wide extension
of rapid and easy communication of knowledge and ambitions—
havelargely deprived us of the choice as to whether or not we want
continued rapid progress. The new fact in our present position
that forces us to push on is that the accomplishments of our civili-
zation have become the object of desire and envy of all the rest of
the world. Regardless of whether from some higher point of view
our civilization is really better or not, we must recognize that its
material results are demanded by practically all who have come
to know them. Those people may not wish to adopt our entire
civilization, but they certainly want to be able to pick and choose
from it whatever suits them. We may regret, but cannot disre-
gard, the fact that even where different civilizations are still pre-
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served and dominate the lives of the majority, the leadership has
fallen almost invariably into the hands of those who have gone
furthest in adopting the knowledge and technology of Western
civilization.??

While superficially it may seem that two types of civilization
are today competing for the allegiance of the people of the world,
the fact 1s that the promise they offer to the masses, the advan-
tages they hold out to them, are essentially the same. Though the
free and the totalitarian countries both claim that their respective
methods will provide more rapidly what those people want, the
goal itself must seem to them the same. The chief difference is
that only the totalitarians appear clearly to know how they want
to achieve that result, while the free world has only its past
achievernents to show, being by its very nature unable to offer any
detailed “plan” for further growth.

But if the material achievements of our civilization have created
ambitions in others, they have also given them a new power to
destroy it if what they believe is their due is not given them. With

-the knowledge of possibilities spreading faster than the material
benefits, a great part of the people of the world are today dis-
satisfied as never before and are determined to take what they re-
gard as their rights. They believe as much and as mistakenly as
the poor in any one country that their goal can be achieved by a°
redistribution of already existing wealth, and they have been con-
firmed in this belief by Western teaching. As their strength grows,
they will become able to extort such a redistribution if the increase
in wealth that progress produces is not fast enough. Yet a redis-
tribution that slows down the rate of advance of those in the lead
must bring about a situation in which even more of the next im-
provement will have to come from redistribution, since less will
be provided by ecoromic growth.

The aspirations of the great mass of the world’s population can
today be satisfied only by rapid material progress. There can be
little doubt that in their present mood a sertous disappointment
of their expectations would lead to grave international friction—
indeed, it would probably-lead to war. The peace of the world and,
with it, civilization itself thus depend on continued progress at a
fast rate. At this juncture we are therefore not only the creatures
but the captives of progress; even if we wished to, we could not
sit back and enjoy at leisure what we have achieved. Our task
must be to continue to lead, to move ahead along the path which
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S0 many more are trying to tread in our wake. At some future date
when, after a long period of world-wide advance in material stand-
ards, the pipelines through which it spreads are so filled that,
even when the vanguard slows down, those at the rear will for
some time continue to move at an undiminished speed, we may
again have it in our power to choose whether or not we want to go
ahead at such a rate. But at this moment, when the greater part
of mankind has only just awakened to the possibility of abolishing
starvation, filth, and disease; when it has just been touched by the
expanding wave of modern technology after centuries or millennia
of relative stability; and as a first reaction has begun to increase
in number at a frightening rate, even a small decline in our rate
of advance might be fatal to us.
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CHAPTER FOUR

Freedom, Reason, and
Tradinion

Nothing is more fertile in pradigics than the art
af being free; but there is nothing more arduous than
the apprenticeship of Hberly. . . . Liberty is gener-
ally estadlished with difffeulty in the midst of storms;
it is perfected by civil discords; and its benefit cannot
be appreciated until 1t it already old,

A. e TocgueviLLe

1. Though freedom is not a state of nature but an artifact of .
civilization, it did not arise from design. The institutions of

freedom, like everything freedom has created, were not established

because people foresaw the benefits they would bring. But, once

its advantages were recognized, men began to perfect and extend

the reign of freedom and, for that purpose, to inquire how a

free society worked. This development of a theory of liberty

took place mainly in the eighteenth century. It began in two

countries, England and France. The first of these knew liberty;

the second did not.

As a result, we have had to the present day two different
traditions in the theory of liberty: one empirical and unsys-
tematic, the other speculative and rationalistic®—the first based
on an interpretation of traditions and institutions which had
spontaneously grown up and were but imperfectly understood,
the second aiming at the construction of a utopia, which has
often been tried but never successfully. Nevertheless, it has been
the rationalist, plausible, and apparently logical argument of
the French tradition, with its flattering assumptions about the
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unlimited powers of human reason, that has progressively gained
influence, while the less articulate and less explicit tradition
of English freedom has been on the decline.

This distinction is obscured by the facts that what we have
called the “French tradition” of liberty arose largely from an
attempt to interpret British institutions and that the conceptions
which other countries formed of British institutions were based
mainly on their description by French writers. The two traditions
became finally confused when they merged in the liberal movement
of the nineteenth century and when even leading British liberals
drew as much on the French as on the British tradition.? It was,
im the end, the victory of the Benthamite Philosophical Radicals
over the Whigs in England that concealed the fundamental
difference which 1n more recent years has reappeared as the
conflict between liberal democracy and ‘“‘social” or totalitarian
democracy.*

This difference was better understood a hundred years ago than
it is today. In the year of the European revolutions in which the
two traditions merged, the contrast between “Anglican” and “Gal-
lican” hberty was still clearly described by an eminent German-
American political philosopher. “Gallican Liberty,” wrote Francis
Lieber in 1848, “is sought in the govermment, and according
to an Anglican point of view, it is looked for in a wrong place,
where it cannot be found. Necessary consequences of the Gallican
view are, that the French look for the highest degree of political
civilization in organization, that is, in the highest degree of inter-
ference by public power. The question whether this interference
be despotism or liberty is decided solely by the fact whs interferes,
and for the benefit of which class the interference takes place,
while according to the Anglican view this interference would
always be either absolutism or aristocracy, and the present
dictatorship of the ouvriers would appear to us an uncompromising

. aristocracy of the ouvriers.’”s

Since this was written, the French tradition has everywhere
progressively displaced the English. To disentangle the two tradi-
tions it is necessary to look at the relatively pure forms in which
they appeared in the eighteenth century. What we have called
the “British tradition” was made explicit mainly by a group
of Scottish moral philosophers led by David Hume, Adam Smith,
and Adam Ferguson,® seconded by their English contemporaries
Josiah Tucker, Edmund Burke, and William Paley, and drawing
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largely on a tradition rooted in the jurisprudence of the common
law.” Opposed to them was the tradition of the French Enlight-
enment, deeply imbued with Cartesian rationalism: the Encyclo-
pedists and Rousseau, the Physiocrats and Condorcet, are their
best-known representatives. Of course, the-division does not fully
coincide with national boundaries. Frenchmen like Montesquieu
and, later, Benjamin Constant and, above all, Alexis de Tocque-
ville are probably nearer to what we have called the “British”
than to the “French” tradition.® And, in Thomas Hobbes, Britain
has provided at least one of the founders of the rationalist trad:-
tion, not to speak of the whole generation of enthusiasts for the

French Revolution, like Godwin, Priestley, Price, and Paine,

who (like Jefferson after his stay in France?) belong entirely to it.

2. Though these two groups are now commonly lumped together
as the ancestors of modern liberalism, there is hardly a greater
contrast imaginable than that between their respective concep-
tions of the evolution and functioning of a social order and
the role played in it by liberty. The difference is directly traceable
to the predominance of an essentially empiricist view of the
world in England and a rationalist approach in France. The
main contrast in the practical conclusions to which these ap-

proaches led has recently been well put, as follows: “One finds"-
the essence of freedom in spontaneity and the absence of coercion,

the other believes it to be realized only in the pursuit and attain-
ment of an absolute collective purpose”;!® and “one stands for
organic, slow, half-conscious growth, the other for doctrinaire
deliberateness; one for trial and error procedure, the other for
an enforced solely valid pattern.”!* It is the second view, as
J. L. Talmon has shown in an important book from which this
description is taken, that has become the origin of totalitarian
democracy.

The sweeping success of the political doctrines that stem
from the French tradition is probably due to their great appeal
to human pride and ambition. But we must not forget that the
political conclusions of the two schools derive from different
conceptions of how society works. In this respect the British
philosophers laid the foundations of a profound and essentially
valid theory, while the rationalist school was simply and complete-
ly wrong.

Those British philosophers have given us an interpretation

{56}



- The Evolutionary Conception

of the growth of civilization that is still the indispensable founda-
tion of the argument for liberty. They find the origin of institutions,
not in contrivance or design, but in the survival of the successful.
Their view is expressed in terms of “how nations stumble upon
establishments which are indeed the result of human action
but not the execution of human design.”"? It stresses that what
we call political order is much less the product of our ordering
intelligence than is commonly imagined. As their immediate
successors saw it, what Adam Smith and his contemporaries
did was “t0 resolve almost all that has been ascribed to positive
institution into the spontaneous and irresistible development
of certain obvious principles,—and to show with how little con-
trivance or political wisdom the most complicated and apparently
artificial schemes of policy might have been erected.”””®
This *‘anti-rationalistic insight into historical happenings that
Adam Smith shares with Hume, Adam Ferguson, and others’*
enabled them for the first time to comprehend how institutions
“and morals, language and law, have evolved by a process of cumu-
lative growth and that it is only with and within this framework
that human reason has grown and can successfully operate.
Their ¥Wrgument is directed throughout against the Cartesian
conception of an independently and antecedently existing human
reason that invented these institutions and against the conception
that civil society was formed by some wise original legislator
or an original “‘social contract.”””® The latter idea of intelligent men
coming together for deliberation about how to make the world
anew is perhaps the most characteristic outcome of those design
theories. It found 1ts perfect expression when the leading theorist
of the French Revolution, Abbé Sieyés, exhorted the revolutionary
assembly ‘‘to act like men just emerging from the state of nature
and coming together for the purpose of signing a social contract.”
The ancients understood the conditions of liberty better than
. that. Cicero quotes Cato as saying that the Roman constitution
was superior to that of other states because it “was based upon
the genius, not of one man, but of many: it was founded, not in
one generation, but in a long period of several centuries and
many ages of men. For, said he, there never has lived a man
possessed of sc great a genius that nothing could escape him,
nor could the combined powers of all men living at one time
possibly make all the necessary provisions for the future without
the aid of actual experience and the test of time.”” Neither
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republican Rome nor Athens—the two free nations of the ancient
world—could thus serve as an example for the rationalists. For
Descartes, the fountainhead of the rationalist tradition, it was
indeed Sparta that provided the model; for her greatness “was
due not the pre-eminence of each of its laws in particular . . . but
to the circumstance that, originated by a single individual, they
all tended to a single end.”’® And it was Sparta which became
the ideal of liberty for Rousseau as well as for Robespierre and
Saint-Just and for most of the later advocates of “social” or
totalitarian democracy.!®

Like the ancient, the modern British conceptions of liberty
grew against the background of a comprehension, first achieved -
by the lawyers, of how institutions had developed. “There are
many things specially in laws and governments,” wrote Chief
Justice Hale in the seventeenth century in a critique of Hobbes,
“that mediately, remotely, and consequentially are reasonable
to be approved, though the reason of the party does not presently
or 1mmedlately and distinctly see its reasonableness. ... Long
-experlence makes more discoveries touching conveniences or in-
conveniences of laws than is possible for the wisest council.of men
at first to foresee. And that those amendments and supplements
that through the various experiences of wise and knowing men -
have been applied to any law must needs be better suited to the
convenience of laws, than the best invention of the most pregnant
wits not aided by such a series and tract of experience. ... This
adds to the difhiculty of a present fathoming of the reason of laws,
because they are the production of long and iterated experience
which, though it be commonly called the mistress of fools, yet
certainly it 1s the wisest expedient among mankind, and discovers
those defects and: supplies which no wit of man could either
at once foresee or aptly remedy. ... It is not necessary that the
reasons of the mstitution should be evident unto us. It is sufficient
that they are instituted laws that give a certzinty to us, and it is
reasonable to observe them though the particular reason of the
institution appear not.”’*

3. From these conceptions gradually grew a body ol social
theory that showed how, in the relations among men, complex
and orderly and, in a very definite sense, purposive institutions
might grow up which owed little to design, which were not
invented but arose from the separate actions of many men
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who did not know what they were doing. This demonstration
that something greater than man’s individual mind may grow
from men’s fumbling efforts represented in some ways an even
greater challenge to all design theories than even the later theory
of biological evolution. For the first time it was shown that an
evident order which was not the product of a designing human
intelligence need not therefore be ascribed to the design of a higher,
supernatural intelligence, but that there was a third possibilit)h—-
the emergence of order as the result of adaptive evolution.®

Since the emphasis we shall have to place on the role’ that
selection plays in this process of social evolution today is likely
to create the impression that we are borrowing the idea from
biology, it is worth stressing that it was, in fact, the other way
round: there can be little doubt that it was from the theocries
of social evolution that Darwin and his contemporaries derived
the suggestion for their theories.?? Indeed, one of those Scottish
philosophers who first developed these ideas anticipated Darwin
‘even in the biological field;®® and the later application of these
conceptions by the various “historical schools” in law and lan.
guage rendered the idea that similarity of structure might be
accounted for by a common origin®*¢ a commonplace in the study
of social phenomena long before it was applied to biology. It
15 unfortunate that at a later date the social sciences, instead of
building on these beginnings in their own field, re-imported
some of these ideas from biology and with them brought in such
conceptions as “'natural selection,” “struggle for existence,” and
“survival of the fittest,”” which are not appropriate in their
field; for in social evolution, the decisive factor is not the selection
-of the physical and inheritable properties of the individuals
but the selection by imitation of successful institutions and habits,
Though this operates also through the success of individuals and
groups, what emerges is not an inheritable attribute of individuals,
but ideas and skills—in short, the whole cultural inheritance
which is passed on by learning and imitation,

4. A detailed comparison of the two traditions would require
a separate book; here we can merely single ocut a few of the
crucial points on which they differ.

While the rationalist tradition assumes that man was originally
endowed with both the intellectual and the moral attributes that
enabled him to fashion civilization deliberately, the evolutionists
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made it clear that civilization was the accumulated hard-earned
result of trial and error; that it was the sum of experience, in
part handed from generation to generation as explicit knowledge,
but to a larger extent embodied in tools and institutions which
had proved themselves superior—institutions whose significance
we might discover by analysis but which will also serve men's
ends without men’s understanding them. The Scottish theorists
were very much aware how delicate this artificial structure of
civilization was which rested on man’s more primitive and fe-
rocious instincts being tamed and checked by institutions that
he neither had designed nor could control. They were very
far from holding such naive views, later unjustly laid at the
door of their liberalism, as the “natural goodness of man,”
the existence of a “natural harmony of interests,” or the beneficent
effects of “natural liberty” (even though they did sometimes use
the last phrase). They knew that it required the artifices of institu-
tions and traditions to reconcile the conflicts of interest. Their
problem was how “‘that universal mover in human nature, self
love, may receive such direction in this case (as in all others)
as to promote the public interest by those efforts it shall make
towards pursuing 1ts own,”® It was not “natural liberty” in
any literal sense, but the institutions evolved to secure “life, lib-
erty, and property,” which made those individual efforts bene-
ficial.® Not Locke, nor Hume, nor Smith, nor Burke, could
ever have argued, as Bentham did, that “every law is an evil
for every law is an infraction of liberty.’® Their argument
was never a complete laissez faire argument, which, as the
very words show, 1s also part of the Irench rationalist tradition
and in its literal sense was never defended by any of the English
classical economists.?® They knew better than most of their
later critics that it was not some sort of magic but the evolution
of “well-constructed institutions,” where the “rules and principles
of contending interests and compromised advantages”® would
be reconciled, that had successfully channeled individual efforts
to socially beneficial aims. In fact, their argument was never
antistate as such, or anarchistic, which is the logical outcome of
the rationalistic laissez faire doctrine; it was an argument that
accounted both for the proper functions of the state and for the
limits of state action.

The difference is particularly conspicuous in the respective
assumptions of the two schools concerning individual human
nature. The rationalistic design theories were necessarily based
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on the assumption of the individual man’s propensity for rational
action and his natural intelligence and goodness. The evolutionary
theory, on the contrary, showed how certain institutional arrange-
ments would induce man to use his intelligence to the best
effect and how institutions could be framed so that bad people
could do least harm.?® The antirationalist tradition is here closer
to the Christian tradition of the fallibility and sinfulness of man,
while the perfectionism of the rationalist is in irreconcilable con-
flict with it. Even such a celebrated figment as the “economic
man” was not an original part of the British evolutionary tradi-
tion. It would be only a slight exaggeration .to say that, in the
view of those British philosophers, man was by nature lazy
and indolent, improvident and wasteful, and that it was only
by the force of circumstances that he could be made to behave
economically or would learn carefully to adjust his means to his
ends. The homo oeconomicus was explicitly introduced, with much
else that belongs to the rationzlist rather than to the evolutionary
- tradition, only by the younger Mill.™

5. The greatest difference between the two views, however,
15 in their respective ideas about the role of traditions and the
value of all the other products of unconscious growth proceeding
throughout the ages.®? 1t would hardly be unjust to say that
the rationalistic approach is here cpposed to almost all that is the
distinct product of liberty and that gives liberty its value. Those
who believe that all useful institutions are deliberate contrivances
and who cannot conceive of anything serving a human purpose
that has not been consciously designed are almost of necessity
cnemies of freedom. For them freedom means chaos,

To the empiricist evolutionary tradition, on the other hand,
the value of freedom consists mainly in the opportunity it provides
for the growrh of the undesigned, and the beneficial functioning
of a free society rests largely on the existence of such freely grown
institutions. There probably never has existed a genuine belief
in ‘freedom, and there has certainly been no successful attempt
to operate a free society, without a genuine reverence for grown
institutions, for customs and habits and “all those securities
of liberty which arise from regulation of long prescription and an-
cient ways.”’3® Paradoxical as it may appear, it is probably true
that a successful free society will always in a large measure be
a tradition-bound society.3

This esteem for tradition and custom, of grown institutions,
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and of rules whose origins and rationale we do not know does
not, of course, mean—as Thomas Jefferson believed with a char-
acteristic rationalist misconception—that we “‘ascribe to men of
preceding age a wisdom more than human, and . . . suppose what
they did beyond amendment.”® Far from assuming that those
who created the institutions were wiser than we are, the evolution-
ary view is based on the insight that the result of the experimenta-
tion of many generations may embody more experience than any
one man possesses.

6. We have already considered the various institutions and
habits, tools and methods of doing things, which have emerged
from this process and constitute our inherited civilization. But
we have yet to look at those rules of conduct which have grown
as part of 1t, which are both a product and a condition of freedom.
Of these conventions and customs of human intercourse, the moral
rules are the most important but by no means the only significant
ones. We understand one another and get along with one another,
are able to act successfully on our plans, because, most of the
time, members of our civilization conform to unconscious patterns
of conduct, show a regularity in their actions that is not the
result of commands or coercion, often not even of any conscious -
adherence to known rules, but of firmly established habits and tra--
ditions. The general observance of these conventions is a necessary
condition of the orderliness of the world in which we live, of
our being able to find our way in it, though we do not know
their significance and may not even be consciously aware of
their existence. In some instances it would be necessary, for the
smooth running of society, to secure a similar uniformity by
coetcion, if such conventions or rules were not observed often
enough. Coercion, then, may sometimes be avoidable only because
a high degree of voluntary conformity exists, which means that
voluntary conformity may be a condition of a beneficial working
of freedom. It is indeed a truth, which all the great apostles
of freedom outside the rationalistic school have never tired of
emphasizing, that freedom has never worked without deeply
ingrained moral beliefs and that coercion can be reduced to
a minimum only where individuals can be expected as a rule
to conform voluntarily to certain principles.

There 1s an advantage in obedience to such rules not being
coerced, not only because coercion as such is bad, but because
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it is, in fact, often desirable that rules should be observed only
in most instances and that the individual should be able to
transgress them when it seems to him worthwhile to incur the
odium which this will cause. It is aiso important that the strength
of the social pressure and of the force of habit which insures their
observance is variable. It is this flexibility of voluntary rules which
in the field of morals makes gradual evolution and spontaneous
growth possible, which allows further experience to lead to modi-
fications and improvements. Such an evolution 1s possible only
with rules which are neither coercive nor deliberately imposed—
rules which, though observing them is regarded as merit and
though they will be observed by the majority, can be broken
by individuals who feel that they have strong enough reasons
to brave the censure of their fellows. Unlike any deliberately
imposed coercive rules, which can be changed only discontinuously
and for all at the same time, rules of this kind allow for gradual
and experimental change. The existence of individuals and groups
“simultaneously observing partially different rules provides the
opportunity for the selection of the more effective ones.

It is this submission to undesigned rules and conventions
whose significance and importance we largely do not understand,
this reverence for the traditional, that the rationalistic type
of mind finds so uncongental, though it is indispensable for the
working of a free society. It has its foundation in the insight
which David Hume stressed and which is of decisive importance
for the antirationalist, evolutionary tradition—namely, that “the
rules of morality are not the conclusions of our reason.”*” Like all
other values, our morals are not a product but a presupposition
of reason, part of the ends which the instrument of our intellect
has been devcloped to serve. At any one stage of our evolution,
the system of values into which we are born supplies the ends
which our reason must serve. This givenness of the value frame-

. work implies that, although we must always strive to improve our
institutions, we can never aim to remake them as a whole and
that, in our efforts to improve them, we must take for granted
much that we do not understand. We must always work inside
a framework of both values and institutions which is not of our
own making. In particular, we can never synthetically construct
a new body of moral rules or make our obedience of the known
rules dependent on our comprehension of the implications of this
obedience in a given instance.
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7. The rationalistic attitude to these problems is best seen
in 1ts views on what it calls “‘superstition.”? I do not wish to
underestimate the merit of the persistent and relentless fight
of the eighteenth and nineteenth centuries against beliefs which
are demonstrably false.?® But we must remember that the extension
of the concept of superstition to all beliefs which are not demon-
strably true lacks the same justification and may often be harmful.
That we ought not to believe anything which has been shown
to be false does not mean that we ought to believe only what has
been demonstrated to be true. There are good reasons why any
person who wants to live and act successfully in society must

accept many common beliefs, though the value of these reasons -

may have little to do with their demonstrable truth.®® Such
beliefs will also be based on some past experience but not on
experience for which anyone can produce the evidence. The
scientist, when asked to accept a generalization in his field,
is of course entitled to ask for the evidence on which it is based.
Many of the beliefs which in the past expressed the accumulated
experience of the race have been disproved in this manner.
This does not mean, however, that we can reach the stage where
we can dispense with all beliefs for which such scientific evidence

is lacking. Experience comes to man in many mare forms than -

are commonly recognized by the professional experimenter or
the seeker after explicit knowledge. We would destroy the founda-
tions of much successful action if we disdained to rely on ways
of doing things evolved by the process of trial and error simply
because the reason for their adoption has not been handed
down to us. The appropriateness of our conduct 1s not necessarily
dependent on our knowing why it is so. Such understanding
is one way of making our conduct appropriate, but not the
only one. A sterilized world of beliefs, purged of all elements
whose value could not be positively demonstrated, would probably
be not less lethal than would an equivalent state in the biological
sphere.

While this applies to all cur values, it is most important In
the case of moral rules of conduct. Next to language, they are
perhaps the mest important instance of an undesigned growth,
of a set of rules which govern our lives but of which we can say
neither why they are what they are nor what they do tous:we
do not know what the consequences of observing them are for
us as individuals and as a group. And it is against the demand

{64}



The Moral and the “Social”’

for submission to such rules that the rationalistic spirit is in con-
stant revolt. It insists on applying to them Descartes’s principle
which was “to reject as absolutely false all opinions in regard
to which 1 could suppose the least ground for doubt.”# The
desire of the rationalist has always been for the deliberately con-
structed, synthetic system of morals, for the system in which,
as Edmund Burke has described it, “the practice of all moral
duties, and the foundations of society, rested upon their reasons
made clear and demonstrative to every individual.”’¥ The ra-
tionalists of the eighteenth century, indeed, explicitly argued that,
since they knew human nature, they “could easily find the morals
which suited it.”’% They did not understand that what they
called “human nature’ is very largely the result of those moral
conceptions which every individual learns with language and
thinking.

8. An interesting symptom of the growing influence of this
.rationalist conception is the mcreasmg substitution, inall fan-

guages known to me, of the word "‘social” for the word “moral”
or simply “good.” It 1s instructive to consider briefly the signifi-
cance of this.** When people speak of a *‘social conscience”
as against mere ‘conscience,” they are presumably referring
to an awareness of the particular effects of our actions on other
people, to an endeavor to be guided in conduct not merely by
traditional rules but by explicit consideration of the particular
consequences of the action in question. They are in effect saying
that our action should be guided by a full understanding of the
functioning of the social process and that it should be our aim,
through conscious assessment of the concrete facts of the situation,
to produce a foreseeable result which they describe as the “social
good.”

The curious thing is that this appeal to the “social” really
involves a demand that individual intelligence, rather than rules
evolved by society, should guide individual action—that men
should dispense with the use of what could truly be called “social”
{(in the sense of being a product of the mpersonal process of
society) and should rely on their individual judgment of the par-
ticular case. The preference for “social considerations’ over the
adherence to moral rules is, therefore, ultimately the result of a
contempt for what really 15 a social phenomenon and of a belief
in the superior powers of individual human reason,
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The answer to these rationalistic demands is, of course, that
they require knowledge which exceeds the capacity of the individ-
ual human mind and that, in the attempt to comply with them,
most men would become less useful members of society than
they are while they pursue their own aims within the limits
set by the rules of law and morals.

The rationalist argument here overlooks the point that, quite
generally, the reliance on abstract rules is a device we have
learned to use because our reason is insufficient to master the
full detail of complex reality.® This is as true when we deliberately
formulate an abstract rule for our individual guidance as when
we submit to the common rules of action whici have been evolved
by a social process.

We all know that, in the pursuit of our individual aims, we
are not likely to be successful unless we lay down for ourselves some
general rules to which we will adhere without reexamining their
justification in every particular instance. In ordering our day,
in doing disagreeable but necessary tasks at once, in refraining
from certain stimulants, or in suppressing certain impulses, we
frequently find it necessary to make such practices an unconscious
habit, because we know that without this the rational grounds
which make such behavior desirable would not be sufficiently
effective to balance temporary desires and to make us do what .
we should wish to do from a long-term point of view. Though
it sounds paradoxical to say that in order to make ourselves
act rationally we often find it necessary to be guided by habit
rather than reflection, or to say that to prevent ourselves from
making the wrong decision we must deliberately reduce the range
of choice before us, we all know that this is often necessary in
practice if we are to achieve our long-range aims.

The same considerations apply even more where our conduct
will directly affect not ourselves but others and where our primary
concern, therefore, is to adjust our actions to the actions and
expectations of others so that we avoid doing them unnecessary
harm. Here it is unlikely that any individual would succeed in ra-
tionally constructing rules which would be more effective for their
purpose than those which have been gradually evolved; and, even
if he did, they could not really serve their purpose unless they
were observed by all. We have thus no choice but to submit
to rules whose rationale we often do not know, and to do so
whether or not we can see that anything important depends on
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their being observed in the particular instance. The rules of
morals are instrumental in the sense that they assist mainly in
the achievement of other human values; however, since we only
rarely can know what depends on their being followed in the
particular instance, to observe them must be regarded as a value
in itself, a sort of intermediate end which we must pursue without
questioning its justification in the particular case.

9. These considerations, of course, do not prove that all the
sets of moral beliefs which have grown up in a society will be
beneficial. Just as a group may owe its rise to the morals which
its members obey, and their values in consequence be ultimately
imitated by the whole nation which the successful group has come
to lead, so may a group or nation destroy itself by the moral
beliefs to which it adheres, Only the eventual results can show
whether the ideals which guide a group are beneficial or destruc-
tive. The fact that a society has come to regard the teaching
-of certain men as the embodiment of goodness is no proof that
it might not be the society’s undoing if their precepts were gen-
erally followed. It may well be that a nation may destray itself
by following the teaching of what it regards as its best men,
perhaps saintly figures unquestionably guided by the most un-
selfish ideals. There would be little danger of this in a society
whose members were still free to choose their way of practical
life, because in such a society such tendencies would be self-
corrective: only the groups guided by “impractical” ideals would
decline, and others, less moral by current standards, would
take their place. But this will happen only in a free society in
- which such ideals are not enforced on all. Where all are made
to serve the same ideals and where dissenters are not allowed
. to follow different ones, the rules can be proved inexpedient only
by the decline of the whole nation guided by them.

The important question that arises here is whether the agree-
ment of a majority on a moral rule is sufficient justification for
enforcing it on a dissenting minority or whether this power ought
not also to be limited by more general rules—in other words,
whether ordinary legislation should be limited by general prin-
ciples just as the moral rules of individual conduct preclude
certain kinds of action, however good may be their purpose.
There is as much need of moral rules in political as in individual
action, and the consequences of successive collective decisions
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as well as those of individua! decisions will be beneficial only
if they are all in conformity with common principles.

Such moral rules for collective action are developed only with
difficulty and very slowly. But this should be taken as an indica-
tion of their preciousness. The most important among the few
principles of this kind that we have developed is individual
freedom, which it is most appropriate to regard as a moral prin-
ciple of political action. Like all moral principles, it demands
that it be accepted as a value in itself, as a principle that must
be respected without our asking whether the consequences in
the particular instance will be beneficial. We shall not achieve
the results we want if we do not accept it as a creed or presumption
so strong that no considerations of expediency can be allowed
to limit it.

The argument for liberty, in the last resort, is indeed an
argument for principles and against expediency in collective
action,* which, as we shall see, is equivalent to saying that
only the judge and not the administrator may order coercion,
When one of the intellectual leaders of nineteenth-century liberal-
ism, Benjamin Constant, described liberalism as the systéme
de principes,*” he pointed to the heart of the matter, Not only
is liberty a system under which all government action is guided
_by principles, but it is an tdeal that will not be preserved unless
it is itself accepted as an overriding principle governing all par-
ticular acts of legislation. Where no such fundamental rule is
stubbornly adhered to as an ultimate ideal about which there
must be no compromise for the sake of material advantages—as
an ideal which, even though it may have to be temporarily
infringed during a passing emergency, must form the basis of all
permanent arrangements—freedom is almost certain to be de-
stroyed by piecemeal encroachments. For in each particular
instance it will be possible to promise concrete and tangible
advantages as the result of a curtailment of freedom, while the
benefits sacrificed will in their nature always be unknown and
uncertain. If freedom were not treated as the supreme principle,
the fact that the promises which a free society has to offer can
always be only chances and not certainties, only opportunities
and not definite gifts to particular individuals, would inevitably
prove a fatal weakness and lead to its slow erosion,

{68}



The Role of Reason

10. The reader will probably wonder by now what role there
remains to be played by reason in the ordering of social affairs,
if a policy of liberty demands so much refraining from deliberate
control, so much acceptance of the undirected and spontaneously
grown. The first answer is that, if it has become necessary to
seek appropriate limits to the uses of reason here, to find these
limits is itself a most important and difficult exercise of reason.
Moreover, if our stress here has been necessarily on those limits,
we have certainly not meant to imply thereby that reason has
no important positive task. Reason undoubtedly is man’s most
precious possession. Qur argument is intended to show merely
that it is not all-powerful and that the belief that it can become
its own master and control its own development may yet destroy
it. What we have attempted 1s a defense of reason against its
abuse by those who do not understand the conditions of its
effective functioning and continuous growth. It i1s an appeal
to men to see that we must use our reason intelligently and that,
in order to do so, we must preserve that indispensable matrix
of the uncontrolled and non-rational which is the only environment
wherein reason can grow and operate effectively.

The antirationalistic position here taken must not be con-
founded with irrationalism or any appeal to mysticism.*® What
is advocated here is not an abdication of reason but a rational
examination of the field where reason is appropriately put in
control. Part of this argument is that such an intelligent use
of reason does not mean the use of deliberate reason in the maxi-
mum possible number of occasions. In opposition to the naive
rationalism which treats our present reason as an absolute, we
must continue the efforts which David Hume commenced when
he “turned against the enlightenment its own weapons™ and
undertook “to whittle down the claims of reason by the use of
rational analysis,’’4?

The first condition for such an intelligent use of reason in
the ordering of human affairs is that we learn to understand what
role it does in fact play and can play in the working of any
society based on the co-operation of many separate minds. This
means that, before we can try to remold society intelligently,
we must understand its functioning; we must realize that, even
when we believe that we understand it, we may be mistaken.
What we must learn to understand is that human civilization
has a life of its own, that all our efforts to improve things must
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operate within a working whole which we cannot entirely control,
and the operation of whose forces we can hope merely to facilitate
and assist so far as we understand them. Our attitude ought to
be similar to that of the physician toward a living organism:
like him, we have to deal with a self-maintaining whole which
is kept going by forces which we cannot replace and which we
must therefore use in all we try to achieve. What can be done
to improve 1t must be done by working with these forces rather
than against them. In all our endeavor at improvement we must
always work inside this given whole, aim at piecemeal, rather
than total, construction,®® and use at each stage the historical
material at hand and improve details step by step rather than
attempt to redesign the whole.

None of these conclusions are arguments against the use of
reason, but only arguments against such uses as require any
exclusive and coercive powers of government; not arguments
against experimentation, but arguments against all exclusive,
monopolistic power to experiment in a particular field—power
which brooks no alternative and which lays a claim to the posses-
sion of superior wisdom—and against the consequent preclusion
of solutions better than the ones to which those in power have
committed themselves. :
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CHAPTER FIVE

Responsibility and Freedom

It is doubiful that democracy could survive in a
soclely organized on the principle of therapy rather
than judgment, error rather than sin. If men are free
and equal, they must be judged rather than kespital-
ized.

F. D. WorsmutH

1. Liberty not only means that the individual has both the
opportunity and the burden of choice; it also means that he must
bear the consequences of his actions and will receive praise or
blame for them. Liberty and responsibility are inseparable. A
free society will nat function or maintain itself unless its members
regard 1t as right that each individual occupy the position that
results from his action and accept it as due to his own action.
Though it can offer to the individual only chances and though
the outcome of his efforts will depend on innumerable accidents,
‘it forcefully directs his attention to those circumstances that
he <an control as if they were the only ones that mattered. Since
the individual is to be given the opportunity to make use of
circumstances that may be known only to him and since, as a
. rule, nobody else can know whether he has made the best use
of them or not, the presumption is that the outcome of his actions
is determined by them, unless the contrary ts quite obvious.

This belief in individual responsibility, which has always been
strong when people firmly believed in individual freedom, has
markedly declined, together with the esteem for freedom. Re-
sponsibility has become an unpopular concept, a word that
experienced speakers or writers avoid because of the obvious
boredom or animosity with which it is received by a generation
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that dislikes all moralizing. It often evokes the outright hostility
of men who have been taught that it is nothing but circumstances
over which they have no control that has determined their position
in life or even their actions. This denizl of responsibility is, how-
ever, commonly due to a fear of responsibility, a fear that neces-
sarily becomes also a fear of freedom.? It is doubtless because
the opportunity to build one’s own life also means an unceasing
task, a discipline that man must impose upon himself if he is to
achieve his aims, that many people are afraid of liberty.

2. The concurrent decline in esteem for individual liberty

and individual responsibility is in a great measure the result -

of an erroneous interpretation of the lessons of science. The
older views were closely connected with a belief in the “freedom
of the will,” a conception that never did have a precise meaning
but later seemed to have been deprived of foundation by modern
science. The increasing belief that all natural phenomena are
uniquely determined by antecedent events or subject to recogniz-
able laws and that man himself should be seen as part of nature
led to the conclusion that man’s actions and the working of his
mind must also be regarded as necessarily determined by external
circumstances. The conception of universal determinism that dom-
inated mneteenth-century science® was thus applied to the conduct
of human beings, and this seemed to eliminate the spontaneity
of human action. It had, of course, to be admitted that there
was no more than a general presumption that human actions were
also subject to natural law and that we actually did not know
how they were determined by particular circumstances except,
perhaps, in the rarest of instances. But the admission that the
working of man’s mind must be believed, at least in principle,
to obey uniform laws appeared to eliminate the role of an individ-
ual personality which is essential to the conception of freedom and
responstbility.

The intellectual history of the last few generations gives us
any number of instances of how this determinist picture of the
world has shaken the foundation of the moral and political belief
in freedom. And many scientifically educated people today would
probably agree with the scientist who, when writing for the
general public, admitted that freedom “is a very troublesome
concept for the scientist to discuss, partly because he is not
convinced that, in the last analysis, there i1s such a thing.”?
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More recently, it is true, physicists have, it would seem with some
relief, abandoned the thesis of universal determinism. It is doubt-
ful, however, whether the newer conception of a merely statistical
regularity of the world in any way affects the puzzle about the
freedom of the will. For it would seem that the difficulties that
people have had concerning the meaning of voluntary action and
responsibility do not at all spring from any necessary consequence
of the belief that human action is causally determined but are
the result of an intellectual muddle, of drawing conclusions which
do not follow from the premises.

It appears that the assertion that the will 1s free has as little
meaning as its denial and that the whole issue is a phantom
problem,* a dispute about words in which the contestants have
not made clear what an affirmative or a negative answer would
imply. Surely, those who deny the freedom of the will deprive
the word ‘“free” of all its ordinary meaning, which describes
action according to one’s own will instead of another’s; in order
‘not to make a meaningless statement, they should offer some other
definition, which, indeed, they never do.® Furthermore, the whole
suggestion that ‘“free” in any relevant or meaningful sense pre-
cludes the idea that action is necessarily determined by some
factors proves on examination to be entirely unfounded.

The confusion becomes obvious when we examine the conclusion
generally drawn by the two parties from their respective positions.
The determinists usually argue that, because men’s actions are
completely determined by natural causes, there could be no
justification for holding them responsible or praising or blaming
their actions. The voluntarists, on the other hand, contend that,
because there exists in man some agent standing outside the
chain of cause and effect, this agent is the bearer of responsibility
and the legitimate object of praise and blame. Now there can
be lictle doubt that, so far as these practical conclusions are
concerned, the voluntarists are more nearly right, while the
determinists are merely confused. The peculiar fact about the
dispute 13, however, that in neither case do the conclusions
follow from the alleged premises. As has often been shown, the
conception of responsibility rests, in fact, on a determinist view’
while only the construction of a metaphysical “self” that stands
outside the whole chain of cause and effect and therefore could
be treated as uninfluenced by praise or blame could justify man’s
exemption from responsibility.
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3. It would be possible, of course, to construct, as illustration
of an alleged determinist position, a bogey of an automaton
that invariably responded to the events in its environment in
the same predictable manner. This would correspond, however,
to no position that has ever been seriously maintained even
by the most extreme opponents of the “freedom of the will.”
Their contention is that the conduct of a person at any moment,
his response to any set of external circumstances, will be deter-
mined by the joint effects of his inherited constitution and all
his accumulated experience, with each new experience being inter-
preted in the light of earlier individual experience—a cumulative
process which in each instance produces a unique and distinct
personality. This personality operates as a sort of filter through
which external events produce conduct which can be predicted
with certainty only in exceptional circumstances. What the de-
terminist position asserts is that those accumulated effects of
heredity .nd past experience constitute the whole of the individual
personality, that there is no other “self”” or “I"" whose disposition
cannot be affected by external or material infuences. This means
that all those factors whose influence is sometimes inconsistently
denied by those who deny the “freedom of the will,” such as
reasonlng or arguinent, persuasxon or censure, or the expectatlon
of praise or blame, are really among the most important factors
determining the personality and through it the particular action
of the individual. It is just because there is no separate “self”
that stands outside the chain of causation that there is also no
“self'’ that we could not reasonably try to influence by reward or
punishment.’

That we can, in fact, often influence people’s conduct by educa-
tion and example, ratlonal persuasion, approval Ol'dlsappl‘()\-’d]
has probably never_ been seriously denied. The only question
that can be legitimately asked is, therefore, to what extent
particular persons in given circumstances are likely to be influ-
enced in the desired direction by the knowledge that an action
will raise or lower them in the esteem of their fellows or that they
can expect reward or punishment for it.

Strictly speaking, it is nonsense to say, as is so often said,
that “it is not a man’s fault that he is as he is,” for the aim -
of assigning responsibility is to make him different from what
he is or might be. If we say that a person is responsible for the
consequences of an action, this is not a.statement of fact or an
assertion about causation. The statement would, of course, not
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be justifiable if nothing he “might” have done or omitted could
have altered the result. But when we use words like “might”
or ““could” in this connection, we do not mean that at the moment
of his decision something in him acted otherwise than was the
necessary effect of causal laws in the given circumstances. Rather,
the statement that a persen is responsible for what he does
aims at making his actions different from what they would be if
he did not believe it to be true. We assign responsibility to
4 man, not in order to say that as he was he might have acted
differently, but in order to make him different. If I have caused
harm to somebody by negligence or forgetfulness, “which I
could not help” in the circumstances, this does not exempt me
from responsibility but should impress upon me more strongly
than before the necessity of keeping the possibility of such
consequences in mind.®

The only questions that can be legitimately raised, therefore,
are whether the person upon whom we place responsibility for a
.particular action or its consequences Is the kind of person who is
accessible to normal motives (that is, whether he is what we call
a responsible person) and whether in the given circumstances
such a person can be expected to be influenced by the considera-
tions and beliefs we want to impress upon him. As in most such
problems, our ignorance of the particular circumstances will
regularly be such that we will merely know that the expectation
that they will be held responsible is likely, on the whole, to
influence men in certain positions in a desirable direction. Our
problem is generally not whether certain mental factors were
operative on the occasion of a particular action but how certain
considerations might be made as effective as possible in guiding
action. This requires that the individual be praised or blamed,
whether or not the expectation of this would in fact have made
any difference to the action. Of the effect in the particular instance
we may never be sure, but we believe that, in general, the knowl-
edge that he will be held responsible will influence a person’s
conduct in a desirable direction. In this sense the assigning
of responsibility does not involve the assertion of a fact. It
is rather of the nature of a convention intended to make people
observe certain rules., Whether a particular convention of this
kind is effective may always be a debatable question. We shall
rarely know more than that experience suggests that it is or 1s
not, on the whole, effective.

Responsibility has become primarily a legal concept, because
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the law requires clear tests to decide when a person’s actions
create an obligation or make him liable to punishment. But
it is, of course, no less a moral concept, a conception which
underlies our view of a person's moral duties. In fact, its scope
extends considerably beyond what we commonly consider as
moral. Our whole attitude toward the working of our social
order, our approval or disapproval of the manner in which it
determines the relative position of different individuals, is closely
tied up with our views about responsibility. The significance of
the concept thus extends far beyond the sphere of coercion, and
its greatest importance perhaps lies in its role in guiding man’s
free decisions. A free society probably demands more than any
other that people be guided in their action by a sense of responsi-
bility which extends beyond the duties exacted by the law
and that general opinion approve of the individuals’ being held
responsible for both the success and the failure of their endeavors.
When men are allowed to act as they see fit, they must also
be held responsible for the results of their efforts.

4. The justification for assigning responsibility is thus the
presumed effect of this practice on future action; it aims at
teaching people what they ought to consider in comparable future
situations. Though we leave people to decide for themselves be-
cause they are, as a rule, in the best position to know the circum-
stances surrounding their action, we are also concerned that
conditions should permit them to use their knowledge to the best
effect. If we allow men freedom because we presume them to be
reasonable beings, we also must make it worth their while to act
as reasonable beings by letting them bear the consequences
of their decisions. This does not mean that a man will always
be assumed to be the best judge of his interests; it means merely
that we can never be sure who knows them better than he and that
we wish to make full use of the capacities of all those who may
have something to contribute to the common effort of making
our environment serve human purposes.

The asmgmng of responsibility thus presupposes the capacity
on men’s part for rational action, and it aims at making them act
more rationally than they would otherwise. It presupposes a
certain minimum capacity in them for learning and foresight, for
being guided by a knowledge of the consequences of their action.
It is no objection to argue that reason in (}act plays only a small
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part in determining human action, since the aim is to make that
little go as far as possible. Rationality, in this connection, can
mean no more than some degree of coherence and consistency in
a person’s action, some lasting influence of knowledge or insight
which, once acquired, will affect his action at a later date and
in different circumstances.

The complementarity of liberty and responsibihty means that
the argument for liberty can apply only to those who can be held
responsible. It cannot apply to infants, idiots, or the insane.
It presupposes that a person is capable of learning from experience
and of guiding his actions by knowledge thus acquired; it is
invalid for those who have not yet learned enough or are incapable
of learning. A person whose actions are fully determined by the
same unchangeable impulses uncontrolled by knowledge of the
consequences or a genuine split personality, a schizophrenic,
could in this sense not be held responsible, because his knowledge
that he will be held responsible could not alter his actions. The
‘same would apply to persons suffering from really uncontrollable
urges, kleptomaniacs or dipsomaniacs, whom experience has
proved not to be responsive to normal motives. But so long as
we have reason to believe that a man's awareness that he will
be held responsible is likely to influence his actions, it i1s necessary
to treat him as responsible, whether or not in the particular
instance this will have the desired effect. The assigning of responsi-
bility is based, not on what we know to be true in the particular
case, but on what we believe will be the probable effects of encour-
aging people to behave rationally and considerately. Itis a device
that society has developed to cope with our inability to look

"into other people’s minds and, without resorting to coercion,
to introduce order into our lives.

This is not the place to enter into a discussion of the special
problem raised by all those who cannot be held responsible
and to whom the argument for liberty therefore does not or
cannot wholly apply. The important point 1s that being a free
and responsible member of the community is a particular status
that carries with it a burden as well as a privilege; and if freedom
is to fulfil its aim, this status must not be granted at anybody’s
discretion but must automatically belong to all who satisfy certain
objecrively ascertainable tests (such as age), so long as the pre-
sumption that they possess the required minimum capacities
is not clearly disproved. In personal relations the transition
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from tutelage to full responsibility may be gradual and indistinct,
and those lighter forms of coercion which exist between individuals
and with which the state should not interfere can be adjusted
to degrees of responsibility. Politically and legally, however,
the distinction must be sharp and definite and be determined by
general and impersonal rules if freedom is to be effective. In our
decisions as to whether a person is to be his own master or be
subject to the will of another, we must regard him as being either
responsible or not responsible, as either having or not having the
right to act in a manner that may be unintelligible, unpredictable,
or unwelcome to others. The fact that not all human beings
can be given full liberty must not mean that the liberty of all -
should be subject to restrictions and regulations adjusted to in-
dividual conditions. The individualizing treatment of the juvenile
court or the mental ward is the mark of unfreedom, of tutelage.
Though in the intimate relations of private life we may adjust
our conduct to the personality of our partners, in public life
freedom requires that we be regarded as types, not as unique
individuals, and treated on the presumption that normal motives
and deterrents will be effective, whether this be true in the par-
ticular instance or not.

5. There is much confusion of the ideal that a person ought
to be allowed to pursue his own aims with the belief that, if
left free, he will or ought to pursue solely his selfish zims.* The
freedom to pursue one’s own aims is, however, as important
for the most altruistic person, in whose scale of values the needs
of other people occupy a very high place, as for any egotist,
It 1s part of the ordinary nature of men (and perhaps still more
of women) and one of the main conditions of their happiness
that they make the welfare of other people their chief aim. To
do so 1s part of the normal choice open to us and often the decision
generally expected of us. By common opinion our chief concern
in this respect should, of course, be the welfare of our family.
But we also show our appreciation and approval of others by
making them our friends and their aims ours, To choose cur
associates and generally those whose needs we make our concern
is an essential part of freedom and of the moral conceptions
of a free society. -

General altruism, however, is a meaningless conception. Nobody
can effectively care for other people as such; the responsibilities
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we can assume must always be particular, can concern only
those about whom we know concrete facts and to whom either
choice or special conditions have attached us. It is one of the
fundamental rights and duties of a free man to decide what and
whose needs appear to him most important.

The recognition that each person has his own scale of values
which we ought to respect, even if we do not approve of it, ts part
of the conception of the value of the individual personality.
How we value another person will necessarily depend on what his
values are. But believing in freedom means that we do not
regard ourselves as the ultimate judges of another person’s values,
that we do not feel entitled to prevent him from pursuing ends
which we disapprove so long as he does not infringe the equally
protected sphere of others.

A society that does not recognize that each individual has
values of his own which he is entitled to follow can have no
respect for the dignity of the individual and cannot really know

“freedom. But it s also true that in a free society an individual
will be esteemed according to the manner in which he uses
his freedom. Moral esteem would be meaningless without freedom:
“If every action which is good or evil in a man of ripe years
were under pittance and prescription and compulsion, what were
virtue but a name, what praise would be due to well-doing,
what gramercy to be sober, just, or continent? ' Liberty is an
opportunity for doing good, but this is so only when it is also
an opportunity for doing wrong. The fact that a free society
will function successfully only if the individuals are in some
measure guided by common values is perhaps the reason why
philosophers have sometimes defined freedom as action in con-
formity with moral rules. But this definition of freedom is a
denial of that freedom with which we are concerned. The freedom
of action that is the condition of moral merit includes the freedom
to act wrongly: we praise or blame-only when a person has the
opportunity to choose, only when his observance of a rule is not
enforced but merely enjoined.

That the sphere of individual freedom is also the sphere of
individual responsibility does not mean that we are accountable
for our actions to any particular persons. True, we may lay
ourselves open to censure by others because we do what displeases
them. But the chief reason why we should be held wholly responsi-
ble for our decisions is that this will direct our attention to those
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causes of events that depend on our actions. The main function
of the belief in individual responsibility is to make us use our own
knowledge and capacities to the full in achieving our ends.

6. The burden of choice that freedom imposes, the responsibility
for one’s own fate that a free society places on the individual,
has under the conditions of the modern world become a main
source of dissatisfaction. To a much greater degree than ever
before, the success of a man will depend not on what special
abilities he possesses in the abstract but on these abilities being
put to the right use. In times of less specialization and less complex
organization, when almost everybody could know most of the -
opportunities that existed, the problem ef finding an opportunity
for putting one’s special skills and talents to good use was less
difficult. As society and its complexity extend, the rewards a
man can hope to earn come to depend more and more, not on the
skill and capacity he may possess, but on their being put to
the right use; and both the difficulty of discovering the best em-
ployment for one’s capacities and the discrepancy between the
rewards of men possessing the same technical skill or special
ability will increase.

There is perhaps no more poighant grief than that arising
from a sense of how useful one might have been to one’s fellow
men and of one’s gifts having been wasted. That in a free society
nobody has a duty to see that a man’s talents are properly used,
that nobody has a claim to an opportunity to use his special gifts,
and that, unless he himself finds such opportunity, they are likely
to be wasted, is perhaps the gravest reproach directed against
a free system and the source of the bitterest resentment. The
consciousness of possessing certain potential capacities naturally
leads to the claim that it is somebody else’s duty to use them.

The necessity of finding a sphere of usefulness, an appropriate
job, ourselves is the hardest discipline that a free society 1mposes
on us. It is, however, inseparable from freedom, since nobody
can assure each man that his gifts will be properly used unless
he has the power to coerce others to use them. Only by depriving
somebody else of the choice as to who should serve him, whose
capacities or which products he is to use, could we guarantee
to any man that his gifts will be used in the manner he feels
he deserves. It is of the essence of a free society that a man’s
value and remuneration depend not on capacity in the abstract
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but on success in turning it into concrete service which is useful
to others who can reciprocate. And the chief aim of freedom 1s to
provide both the opportunity and the inducement to insure the
maximum use of the knowledge that an individual can acquire,
What makes the individual unique in this respect is not his generic
but his concrete knowledge, his knowledge of particular circum-
stances and conditions.

7. It must be recognized that the results of a free society
in this respect are often in conflict with ethical views that are
relics of an earlier type of society. There can be little question that,
from the point of view of society, the art of turning one’s capacity
to good account, the skill of discovering the most effective use of
one’s gift, is perhaps the most useful of all; but too much resource-
fulness of this kind is not uncommonly frowned upon, and an
advantage gained over those of equal general capacity by a more
successful exploitation of concrete circumstances is regarded as
unfair. In many societies an ‘‘aristocratic” tradition that stems
from the -conditions of action in an organizational hierarchy
with assigned tasks and duties, a tradition that has often been
developed by people whose privileges have freed them from the
necessity of giving others what they want, represents it as
nobler to wait until one's gifts are discovered by others, while
only religious or ethnic minorities in a hard struggle to rise have
deliberately cultivated this kind of resourcefulness (best described
by the German term Findigkeit)—and are generally disliked
for that reason. Yet there can be no doubt that the discovery
of a better use of things or of one’s own capacities is one of the
‘greatest contributions that an individual can make in our society
to the welfare of his fellows and that it is by providing the maxi-
mum opportunity for this that a free society can become so much
more prosperous than others. The successful use of this entre-
. preneurial capacity (and, in discovering the best use of our
abilities, we are all entrepreneurs) is the most highly rewarded
activity in a free society, while whoever leaves to others the
task of finding some useful means of employing his capacities
must be content with a smaller reward.

It is important to realize that we are not educating people
for a free society if we train technicians who expect to be “used,”
who are incapable of finding their proper niche themselves, and
who regard it as somebody else’s responsibility to insure the
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appropriate use of their ability or skill. However able a man
may be in a particular field, the value of his services is necessarily
low in a free society unless he also possesses the capacity of making
his ability known to those who can derive the greatest benefit from
it. Though it may offend our sense of justice to find that of two
men who by equal effort have acquired the same specialized skill
and knowledge, one may be a success and the other a failure,
we must recognize that in a free society it is the use of particular
opportunities that determines usefulness and must adjust our
education and ethos accordingly. In a free society we are remuner-
ated not for our skill but for using it rightly; and this must be so
as long as we are free to choose our particular occupation and are
not to be directed to it. True, it is almost never possible to deter-
mine what part of a successful career has been due to superior
knowledge, ability, or effort and what part to fortunate accidents;
but this in no way detracts from the importance of making it
worth'hile for everybody to make the right choice.

How little this basic fact is understood is shown by such
assertions, made not only by socialists, as that “every child
has a natural righe, as citizen, not merely to life, liberty, and the
pursuit of happiness, but to that position in the social scale to
which his talents entitle him.”!! In a free society a man's talents
do not “entitle” him to any particular position. To claim that
they do would mean that some agency has the right and power
to place men in particular positions according to its judgment.
All that a free society has to offer is an opportunity of searching
for a suitable position, with all the attendant risk and uncertainty
which such a search for a market for one's gifts must involve.
There is no denying that in this respect a free society puts most
individuals under a pressure which is often resented. But it 1s an
illusion to think that one would be rid of such pressure in some
other type of society; for the alternative to the pressure that
responsibility for one’s own fate brings is the far more invidious
pressure of personal orders that one must obey.

It is often contended that the belief that a person 1s solely
responsible for his own fate is held only by the successful. This
in itself is not so unacceptable as its underlying suggestion,
which is that people hold this belief because they have been
successful. 1, for one, am inclined to think that the connection
is the other way round and that people often are successful
because they hold this belief. Though a man’s conviction that
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all he achieves is due solely to his exertions, skill, and intelligence
may be largely false, it is apt to have the most beneficial effects
on his energy and circumspection. And if the smug pride of the
successful is often intolerable and offensive, the belief that success
depends wholly on him is probably the pragmatically most effec-
tive incentive to successful action; whereas the more a man
indulges in the propensity to blame others or circumstances for
his fallures, the more disgruntied and ineffective he tends to be-
come.

8. The sense of responsibility has been weakened in modern
times as much by overextending the range of an individual’s
responsibilities as by exculpating him from the actual conse-
quences of his actions. Since we assign responsibility to the
individual in order to influence his action, it should refer only
to such effects of his conduct as it is humanly possible for him
to foresee and to such as we can reasonably wish him to take into
account in ordinary circumstances. To be effective, responsibility
must be both definite and limited, adapted both emotionally
and intellectually to human capacities. It is quite as destructive
of any sense of responsibility to be taught that one is responsible
for everything as to be taught that one cannot be held responsible
for anything. Freedom demands that the responsibility of the
individual extend only to what he can be presumed to judge,
that his actions take into account effects which are within his
range of foresight, and particularly that he be responsible only
for his own actions (or those of persons under his care}—not
for those of others who are equally free.

Responsibility, to be effective, must be individual responsibility.
In a free society there cannot be any collective responsibility
of members of a group as such, unless they have, by concerted
action, all made themselves individually and severally responsible.
A joint or divided responsibility may create for the individual
the necessity of agreeing with others and thereby limit the powers
of each. If the same concerns are made the responsibility of many
without at the same time imposing a duty of joint and agreed
action, the result is usually that nobody really accepts responsibili-
ty. As everybody's property in effect is nobody's property, so
everybody’s responsibility is nobody’s responsibilicy.1

It is not to be denied that modern developments, especially
the development of the large city, have destroyed much of the
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feeling of responsibility for local concerns which in the past led
to much beneficial and spontaneous common action, The essential
condition of responsibility is that it refer to circumstances that
the individual can judge, to problems that, without too much
strain of the imagination, man can make his own and whose
solution he can, with good reason, consider his own concern rather
than another’s. Such a condition can hardly apply to life in the
anonymous crowd of an industrial city. No longer is the individual
generally the member of some small community with which he
is intimately concerned and closely acquainted. While this has
brought him some increase in independence, it has also deprived
him of the security which the personal ties and the friendly in-
terest of the neighbors provided. The increased demand for
protection and security from the impersonal power of the state
is no doubt largely the result of the disappearance of those smaller
communities of interest and of the feeling of isolation of the in-
dividual who can no longer count on the personal interest and
assistance of the other members of the local group.!?

. Much as we may regret the disappearance of those close
communities of interest and their replacement by a wide-flung
net of limited, impersonal, and temporary ties, we cannoct expect
the sense of responsibility for the known and familiar to be
replaced by a similar feeling about the remote and the theoretically
known, While we can feel genuine concern for the fate of our
familiar neighbors and usually will know how to help when help
is needed, we cannot feel in the same way about the thousands
or millions of unfortunates whom we know to exist in the world
but whose individual circumstances we do not know, However
moved we may be by accounts of their misery, we cannot make
the abstract knowledge of the numbers of suffering people guide
our everyday action..lf what we do 1s to be useful and effective,
our objectives must be himited, adapted to the capacities of our
mind and our compassions, To be constantly reminded of our
“social” responsibilities to all the needy or unfortunate in our
community, in our country, or in the world, must have the effect
of attenuating our feelings until the distinctions between those
responsibilities which call for our action and those which do not
disappear. In order to be effective, then, responsibility must be
so confined as to enable the individual to rely on his own concrete
knowledge in deciding on the importance of the different tasks,
to apply his moral principles to circumstances he knows, and te
help to mitigate evils voluntarily. _
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Equality, Value, and Merit

I Rave no respect for the passion for equality,
which seems 1o me merely idealizing enyy.

Ovtver Wenpere Houmes, Jr.

'1. The great aim of the struggle for liberty has been equality be-

fore the law. This equality under the rules which the state enforces
may be supplemented by a similar equality of the rules that men
voluntarily obey in their relations with one another. This exten-
sion of the principle of equality to the rules of moral and social
conduct is the chief expression of what is commonly called the
democratic spirit—and probably that aspect of it that does most
to make inoffensive the inequalities that liberty necessarily pro-
duces.

Equality of the general rules of law and conduct, however, is
the only kind of equality conducive to liberty and the only equality

“which we can secure without destroying liberty. Not only has
liberty nothing to do with any other sort of equality, butit is even
bound to produce inequality in many respects. This is the neces-
sary result and part of the justification of individual liberty: if
the result of individual liberty did not demonstrate that some
manners of living are more successful than others, much of the
case for it would vanish,

It is neither because it assumes that people are in fact equal nor
because it attempts to make them equal that the argument for
liberty demands that government treat them equally. This argu-
ment not only recognizes that individuals are very different but
in a great measure rests on that assumption. It insists that these
individual differences provide no justification for government to
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treat them differently. And it objects to the differences in treat-
ment by the state that would be necessary if persons who are in
fact very different were to be assured equal positions in life.

Modern advocates of a more far-reaching material equality
usually deny that their demands are based on any assumption of
the factual equality of all men.? It is nevertheless still widely be-
lieved that this is the main justification for such demands. Noth-
ing, however, is more damaging to the demand for equal treatment
than to base it on so obviously untrue an assumption as that of
the factual equality of all men. To rest the case for equal treat-
ment of national or racial minorities on the assertion that they
do not differ from other men is implicitly to admit that factual
inequality would justify unequal treatment; and the proof that
some differences do, in fact, exist would not be long in forthcom-
ing. It is of the essence of the demand for equality before the law
that people should be treated alike in spite of the fact that they
are different.

2. The boundless variety of human nature—the wide range of

differences in individual capacities and potentialities—is one of
the most distinctive facts about the human species. Its evolution
has made it probably the most variable among all kinds of crea-
tures. It has been well said that “biology, with variability as its
cornerstone, confers on every human individual a unique set of
attributes which give him a dignity he could not otherwise possess.
Every newborn baby is an unknown quantity so far as potentialt-
ties are concerned because there are many thousands of unknown
interrelated genes and gene-patterns which contribute to his make-
up. As a result of nature and nurture the newborn infant may be-
come one of the greatest of men or women ever to have lived. In
every case he or she has the making of a distinctive individual. .
If the differences are frot very important, then freedom is not very
important and the idea of individual worth is pot very impor-
tant.””? The writer justly adds that the widely held uniformity
theory of human nature, ‘“‘which on the surface appears to accord
with democracy ... would In time undermine the very basic
ideals of freedom and individual worth and render life as we know
it meaningless.’"?

It has been the fashion in modern times to minimize the impor-
tance of congenital differences between men and to ascribe all the
important differences to the influence of environment.! However
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important the latter may be, we must not overlook the fact that
individuals are very different from the outset. The importance of
individual differences would hardly be less if all people were
brought up in very similar environments. As a statement of fact,
it just is not true that “‘all men are born equal.” We may continue
to use this hallowed phrase to express the ideal that legally and
morally all men ought to be treated alike. But if we want to un-
derstand what this ideal of equality can or should mean, the first
requirement is that we free ourselves from the belief in factual
equality.

From the fact that people are very different it follows that, if
we treat them equally, the result must be inequality in their actual
position,® and that the only way to place them in an equal position
would be to treat them differently. Equality before the law and
material equality are therefore not only different but are in con-
flict with each other; and we can achieve either the one or the
other, but not both at the same time. The equality before the law
“‘which freedom requires leads to material inequality. Our argument
will be that, though where the state must use coercion for other
reasons, it should treat all people alike, the desire of making people
more alike in their condition cannot be accepted in a free society
as a justification for further and discriminatory coercion,

We do not object to equality as such. It merely happens to be
the case that a demand for equality is the professed motive of
most of those who desire to impose upen society a preconceived
pattern of distribution. Our objection is against all attempts to
impress upon society a deliberately chosen pattern of distribu-
tion, whether it be an order of equality or of inequality. We shall
indeed see that many of those who demand an extension of
equality do not really demand equality but a distribution that
conforms more closely to human conceptions of individual merit
and that their desires are as irreconcilable with freedom as the
* more strictly egalitarian demands.

If one objects to the use of coercion in order to bring about a
more even or a more just distribution, this does not mean that one
does not regard these as desirable. But if we wish to preserve a
free society, it is essential that we recognize that the desirability
of a particular object is not sufficient justification for the use of
coercion. One may well feel attracted to a community in which
there are no extreme contrasts between rich and poor and may
welcome the fact that the general increase in wealth seems gradu-
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ally to reduce those differences. I fully share these feelings and
certainly regard the degree of social equality that the United
States has achieved as wholly admirable.

There also seems no reason why these widely felt preferences
should not guide policy in some respects. Wherever there is a legiti-
mate need for government action and we have to choose between
different methods of satisfying such a need, those that incidentally
also reduce inequality may well be preferable. If, for example, in
the law of intestate succession one kind of provision will be more
conducive to equality than another, this may be a strong argument
in its favor. It is a different matter, however, if it is demanded
that, in order to produce substantive equality, we should abandon
the basic postulate of a free society, namely, the limitation of all
coercion by equal law. Against this we shall hold that economic
inequality is not one of the evils which justify our resorting to
discriminatory coercion or privilege as a remedy.

3. Cur contention rests on two basic propositions which prob-
ably need only be stated to win fairly general assent. The first of
them is an expression of the belief in a certain similarity of all hu-
man beings: it is the proposition that no man or group of men
possesses the capacity to determine conclusively the potentialities
of other human beings and that we should certainly never trust’
anyone invariably to exercise such a capacity. However great the
differences between men may be, we have no ground for believing
that they will ever be so great as to enable one man’s mind in a
particular instance to comprehend fully all that another respon-
sible man’s mind is capable of.

The second basic proposition is that the acquisition by any mem-
ber of the community of additional capacities to do things which
may be valuable must always be regarded as a gain for that com-
munity. It is true that particular people may be worse off because
of the superior ability of some new competitor in their field; but
any such additional ability in the community is likely to benefit
the majority. This implies that the desirability of increasing the
abilities and opportunities of any individual does not depend on
whether the same can also be done for the others—provided, of
course, that others are not thereby deprived of the opportunity
of acquiring the same or other abilities which might have been ac-
cessible to them had they not been secured by that individual.

Egalitarians generally regard differently those differences in
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individual capacities which are inborn and those which are due
to the influences of environment, or those which are the result of
“nature’” and those which are the result of “nurture.”’ Neither, be
it said at once, has anything to do with moral merit.’ Though
either may greatly affect the value which an individual has for his
fellows, no more credit belongs to him for having been born with
desirable qualities than for having grown up under favorable cir-
cumstances. The distinction between the two is important only
because the former advantages are due to circumstances clearly
beyond human control, while the latter are due to factors which
we might be able to alter. The important question is whether there
1 a case for so changing our institutions as to eliminate as much
as possible those advantages due to environment. Are we to agree
that “all inequalities that rest on birth and inherited property
ought to be abolished and none remain unless it is an effect of
supertor talent and industry”?’

The fact that certain advantages rest on human arrangements
‘does not necessarily mean that we could provide the same advan-
tages for all or that, if they are given to some, somebody else is
thereby deprived of them. The most important factors to be con.
sidered in this connection are the family, inheritance, and educa-
tion, and it is against the inequality which they produce that
criticism is mainly directed. They are, however, not the only im-
portant factors of environment. Geographic conditions such as
climate and landscape, not to speak of local and sectional differ-
ences in cultural and moral traditions, are scarcely less important.
We can, however, consider here only the three factors whose
effects are most commonly impugned.

So far as the family is concerned, there exists a curious contrast
between the esteem most people profess for the institution and
their dislike of the fact that being born into a particular family
should confer on a person special advantages. It seems to be widely
believed that, while useful quzlities which a person acquires be-
cause of his native gifts under conditions which are the same for all
are socially beneficial, the same qualities become somehow unde-
sirable if they are the result of environmental advantages not
available to others. Yet it is difficult to see why the same useful
quality which is welcomed when it is the result of a person’s natu-
ral endowment should be less valuable when it is the product of
such circumstances as intelligent parents or a good home,

The value which most people attach to the institution of the
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family rests on the belief that, as a rule, parents can do more
to prepare their children for a satisfactory life than anyone else.
This means not only that the benefits which particular people
derive from their family environment will be different but also
that these benefits may operate cumulatively through several gen-
erations. What reason can there be for believing that a desirable
quality in a person is less valuable to society if it has been the
result of family background than if it has not? There is, indeed,
good reason to think that there are some socially valuable quali-
ties which will be rarely acquired in a single generation but which
will generally be formed only by the continuous efforts of two or
three. This means simply that there are parts of the cultural
heritage of a society that are more effectivety transmitted through
the family. Granted this, it would be unreasonable to deny that a
society is likely to get a better elite if ascent is not limited to one
generation, if individuals are not deliberately made to start from
the same level, and if children are not deprived of the chance to
benefit from the better education and material environment which
their parents may be able to provide. To admit this is merely to
recognize that belonging to a particular family is part of the in-
dividual personality, that society is made up as much of families
as of individuals, and that the transmission of the heritage of civili-
zation within the family is as important a tool in man’s striving
toward better things as is the heredity of beneficial physical at-
tributes.

4. Many people who agree that the family is desirable as an in-
strument for the transmission of morals, tastes, and knowledge
still question the desirability of the transmission of material prop-
erty. Yet there can be hittle doubt that, in order that the former
may be possible, some continuity of standards, of the external
forms of life, is essential, and that this will be achieved only if it
is possible to transmit not only immaterial but also material ad-
vantages. There is, of course, neither greater merit nor any greater
injustice involved in some people being born to wealthy parents
than there is in others being born to kind or intelligent parents.
The fact is that it is no less of an advantage to the community if
at least some children can start with the advantages which at any
given time only wealthy homes can offer than if some children
inherit great intelligence or are taught better morals at home.

We are not concerned here with the chief argument for private
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inheritance, namely, that it seems essential as 2 means to preserve
the dispersal in the control of capital and as an inducement for its
accumulation. Rather, our concern here is whether the fact that it
confers unmerited benefits on some is a valid argument against the
jastitution. It is unquestionably one of the institutional causes of
inequality. In the present context we need not inquire whether
liberty demands unlimited freedom of bequest. Our problem here
is merely whether people ought to be free to pass on to children or
others such material possessions as will cause substantial in-
equality.

Once we agree that it is desirable to harness the natural in-
stincts of parents to equip the new generation as well as they can,
there seems no sensible ground for limiting this to non-material
benefits, The family’s function of passing on standards and tra-
ditions is closely tied up with the possibility of transmitting ma-
terial goods. And it is difficult to see how 1t would serve the true
interest of society to limit the gain in material conditions to one

“generation.

There is also another consideration which, though it may ap-
pear somewhat cynical, strongly suggests that if we wish to make
the best use of the natural partiality of parents for their children,
we ought not to preclude the transmission of property. It seems
certain that among the many ways in which those who have gained
power and influence might provide for their children, the bequest
of a fortune is socially by far the cheapest. Without this outlet,
these men would look for other ways of providing for their chil-
dren, such as placing them in positions which might bring them
the income and the prestige that a fortune would have done; and
this would cause a waste of resources and an injustice much greater
than is caused by the inheritance of property. Such is the case with
all societies in which inheritance of property does not exist, in-
cluding the Communist. Those who dislike the inequalities caused

. by inheritance should therefore recognize that, men being what
they are, it is the least of evils, even from their point of view,

5. Though inheritance used to be the most widely criticized
source of inequality, it is today probably no longer so. Egalitarian
agitation now tends to concentrate on the unequal advantages
due to differences in education. There is a growing tendency to
express the desire to secure equality of conditions in the claim that
the best education we have learned to provide for some should be
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made gratuitously available for all and that, if this is not possible,
one should not be allowed to get a better cducation than the rest
merely because one’s parents are able to pay for it, but only those
and all those who can pass a uniform test of ability should be ad-
mitted to the benefits of the limited resources of higher education.

The problem of educational policy raises too many issues to
allow of their being discussed incidentally under the general head-
ing of equality. We shall have to devote a separate chapter to
them at the end of this book. For the present we shall only point
out that enforced equality in this field can hardly avoid prevent-
ing some from getting the education they otherwise might. What-
ever we might do, there i1s no way of preventing those advantages
which only some can have, and which it is desirable that some
should have, from going to people who neither individually merit
them nor will make as good a use of them as some other person
might have done. Such a problem cannot be satisfactorily solved
by the exclusive and coercive powers of the state,

It is instructive at this point to glance briefly at the change that
the ideal of equality has undergone in this field in modern times.
A hundred years ago, at the height of the classical liberal move-
ment, the demand was generally expressed by the phrase /a car-
riére ouverte aux talents. It was a demand that all man-made ob-
stacles to the rise of some should be removed, that all privileges
of individuals should be abolished, and that what the state con-
tributed to the chance of improving one’s conditions should be
the same for all. That so long as people were different and grew
up in different families this could not assure an equal start was
fairly generally accepted. It was understood that the duty of gov-
ernment was not to ensure that everybody had the same prospect
of reaching a given position but merely to make available to all
on equal terms those, facilities which in their nature depended on
government action. That the results were bound to be different,
not only because the individuals were different, but also because
only a small part of the relevant circumstances depended on gov-
ernment action, was taken for granted.

This conception that all should be allowed to try has been large-
ly replaced by the altogether difterent conception that all must be
assured an equal start and the same prospects. This means little
less than that the government, instead of providing the same cir-
cumstances for all, should aim at controlling all conditions rele-
vant to a particular individual’s prospects and so adjust them to
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his capacities as to assure him of the same prospects as everybody
else. Such deliberate adaptation of opportunities to individual
aims and capacities would, of course, be the opposite of freedom.
Nor could it be justified as a means of making the best use of all
available knowledge except on the assumption that gpovernment
knows best how individual capacities can be used.

When we inquire into the justification of these demands, we
find that they rest on the discontent that the success of some
people often produces in those that are less successful, or, to put
it bluntly, on envy. The modern tendency to gratify this passion
and to disguise it in the respectable garment of social justice is
developing into a serious threat to freedom. Recently an attempt
was made to base these demands on the argument that it ought
to be the aim of politics to remove all sources of discontent.? This
would, of course, necessarily mean that it is the responsibility of
government to see that nobody is healthier or possesses a happier

~temperament, a better-suited spouse or more prospering children,
‘than anybody else. If really ali unfulfilled desires have a claim on
the community, individual responsibility 1s at an end. However
human, envy is certainly not one of the sources of discontent that
a free society can eliminate. It is probably one of the essential
conditions for the preservation of such a society that we do not
countenance envy, not sanction its demands by camouflaging it
as social justice, but treat it, in the words of John Stuart Mill,
as ‘‘the most anti-social and evil of all passions."?

6. While most of the strictly egalitarian demands are based on
nothing better than envy, we must recognize that much that on
‘the surface appears as a demand for greater equality is in fact a
demand for a juster distribution of the good things of this world
and springs therefore from much more creditable motives, Most
people will object not to the bare fact of inequality but to the fact
* that the differences in reward do not correspond to any recogniz-
able differences in the merits of those who receive them. The an-
swer commonly given to this is that a free society on the whole
achieves this kind of justice.’® This, however, is an indefensible
contention if by justice is meant proportionality of reward to moral
merit. Any attempt to found the case for freedom on this argument
is very damaging to it, since it concedes that material rewards
ought to be made to correspond to recognizable merit and then
opposes the conclusion that most people will draw from this by
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an assertion which is untrue. The proper answer is that in a free
system 1t is neither desirable nor practicable that material re-
wards should be made generally to correspond to what men rec-
ognize as merit and that it is an essential characteristic of a free
society that an individual’s position should not necessarily de-
pend on the views that his fellows hold about the merit he has
acquired.

This contention may appear at first so strange and even shock-
ing that I will ask the reader to suspend judgment until I have
further explained the distinction between value and merit.!! The
difficulty in making the point clear is due to the fact that the term
“merit,” which is the only one available to describe what I mean,
is also used in a wider and vaguer sense. It will be used here ex-
clusively to describe the attributes of conduct that make 1t deserv-
ing of praise, that is, the moral character of the action and not the
value of the achievement.?

As we have seen throughout our discussion, the value that the
performance or capacity of a person has to his fellows has no nec-
essary connection with its ascertainable merit in this sense. The
inborn as well as the acquired gifts of a person clearly have a
value to his fellows which does not depend on any credit due to
him for possessing them. There is little 2 man can do to alter the
fact that his special talents are very common or exceedingly rare. '
A good mind or a fine voice, a beautiful face or a skilful hand, and
a ready wit or an attractive personality are in a large measure as
independent of a person’s efforts as the opportunities or the ex-
periences he has had. In all these instances the value which a per-
son’s capacities or services have for us and for which he is recom-
pensed has little relation to anything that we can call moral merit
or deserts. Our problem is whether it is desirable that people
should enjoy advantages in proportion to the benefits which their
fellows derive from their activities or whether the distribution of
these advantages should be based on other men’s views of their
merits.

Reward according to merit must in practice mean reward
according to assessable merit, merit that other people can recog-
nize and agree upon and not merit merely in the sight of some high-
er power. Assessable merit in this sense presupposes that we can
ascertain that a man has done what some accepted rule of conduct
demanded of him and that this has cost him some pain and effort.
Whether this has been the case cannot be judged by the result:
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merit is not a matter of the objective outcome but of subjective
effort. The attempt to achieve a valuable result may be highly
meritorious but a complete failure, and full success may be en-
tirely the result of accident and thus without merit. If we know
that a man has done his best, we will often wish to see him re-
warded irrespective of the resuit; and if we know that a most
valuable achievement is almost entirely due to luck or favorable
circumstances, we will give little credit to the author.

We may wish that we were able to draw this distinction in
every instance. In fact, we can do so only rarely with any degree
of assurance. It is possible only where we possess all the knowledge
which was at the disposal of the acting person, including a knowl-
edge of his skill and confidence, his state of mind and his feelings,
his capacity for attention, his energy and persistence, etc. The
possibility of a true judgment of merit thus depends on the pres-
ence of precisely those conditions whose general absence 1s the
main argument for liberty. It is because we want people to use
‘knowledge which we do not possess that we let them decide for
themselves. But insofar as we want them to be free to use capaci-
ties and knowledge of facts which we do not have, we are not in a
position to judge the merit of their achievements. To decide on
merit presupposes that we can judge whether people have made
such use of their opportunities as they ought to have made and
how much effort of will or self-denial this has cost them; it pre-
supposes also that we can distinguish between that part of their
achievement which is due to circumstances within their control
and that part which is not.

7. The incompatibility of reward according to merit with free-
dom to choose one’s pursuit is most evident in those areas where
the uncertainty of the outcome is particularly great and our indi-
vidual estimates of the chances of various kinds of effort very dif-
ferent.’® In those speculative efforts which we call “research” or
“exploration,” or in economi¢ activities which we commonly de-
scribe as “speculation,” we cannat expect to attract those best
qualified for them unless we give the successful ones ail the credit
or gain, though many others may have striven as meritoriously,
For the same reason that nobody can know beforehand who will
be the successful ones, nobedy can say who has earned greater
merit. It would clearly not serve our purpose if we let all who have
honestly striven share in the prize. Moreover, to do so would
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make it necessary that somebody have the right to decide who is
to be allowed to strive for it. If in their pursuit of uncertain goals
people are to use their own knowledge and capacities, they must
be guided, not by what other people think-they ought to do, but
by the value others attach to the result at which they aim.
What is so obviously true about those undertakings which we
commonly regard as risky is scarcely less true of any chosen object
we decide to pursue. Any such decision 1s beset with uncertainty,
and if the choice is to be as wise as it is humanly possible to make
it, the alternative results anticipated must be labeled according

to their value. If the remuneration did not correspond to the value

that the product of a man's efforts has for his fellows, he would
have no basis for deciding whether the pursuit of a given object
is worth the effort and risk. He would necessarily have to be told
what to do, and some other person's estimate of what was the best
use of his capacities would have to determine both his duties and
his remuneration.*

The fact 1s, of course, that we do not wish people to earn a maxi-
mum of merit but to achieve a maximum of usefulness at a mini-
mum of pain and sacrifice and therefore 2 minimum of merit. Not
only would it be impossible for us to reward all merit justly, but
it would not even be desirable that people should aim chiefly at
earning a maximum of merit, Any attemmpt to induce them to do
this would necessarily result in people being rewarded differently
for the same service. And it is only the value of the result that we
can judge with any degree of confidence, not the different degrees
of effort and care that it has cost different people to achieve it.

The prizes that a free society offers for the result serve to tell
those who strive for them how much effort they are worth. How-
ever, the same prizes will go to all those who produce the same re-
sult, regardless of effort. What is true here of the remuneration
tor the same services rendered by different people is even more true
of the relative remuneration for different services requiring differ-
ent gifts and capacities: they will have little relation to merit. The
market will generally offer for services of any kind the value they
will have for those who benefit from them; but 1t will rarely be
known whether it was necessary to offer so much in order to ob-
tain these services, and often, no doubt, the community could have
had them for much less. The pianist who was reported not long
ago to have said that he would perform even if he had to pay for
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the privilege probably described the position of many who earn
large incomes from activities which are also their chief pleasure.

8. Though most people regard as very natural the claim that
nobody should be rewarded more than he deserves for his pain
and effort, it is nevertheless based on a colossal presumption, It
presumes that we are able to judge in every individual instance
how well people use the different opportunities and talents given
to them and how meritorious their achievements are in the light
of all the circumstances which have made them possible. It pre-
sumes that some human beings are in a position to determine con-
clusively what a person is worth and are entitled to determine what
he may achieve. [t presumes, then, what the argument for liberty
specifically rejects: that we can and do know all that guides a
person’s action.

A society in which the position of the individuals was made to
correspond to human ideas of moral merit would therefore be the
exact opposite of 2 free society. It would be a society in which
people were rewarded for duty performed instead of for success,
in which every move of every individual was guided by what
other people thought he ought to do, and in which the individual
was thus relieved of the responsibility and the risk of decision.
But if nobody’s knowledge 1s sufficient to guide all human action,
there is also no human being who is competent to reward all efforts
according to merit,

In our individual conduct we generally act on the assumption
that it is the value of a person’s performance and not his merit
that determines our obligation to him. Whatever may be true n
more intimate relations, in the ordinary business of life we do not
feel that, because a man has rendered us a service at a great sacri-
fice, our debt to him is determined by this, so long as we could have
had the same service provided with ease by somebody else. In
out dealings with other men we feel that we are doing _]uSt]CE if
we recompense value rendered with equal value, without inquiring
what it might have cost the particular individual to supply us
with these services. What determines our responsibility is the ad-
vantage we derive from what others offer us, not their merit in
providing it. We also expect in our dealings with others to be re-
munerated not according to our subjective merit but according
to what our services are worth to them. Indeed, so long as we
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think in terms of our relations to particular people, we are general-
ly quite aware that the mark of the free man is to be dependent
for his livelithood not on other people’s views of his merit but
solely on what he has to offer them. It is only when we think of
our position or our income as determined by “society” as a whole
that we demand reward according to merit,

Though moral value or merit is a species of value, not all value
is moral value, and most of our judgments of value are not moral
judgments. That this must be so in a free society is a point of
cardinal impertance; and the failure to distinguish between value
and merit has been the source of serious confusion. We do not
necessarily admire all activities whose product we value; and in
most instances where we value what we get, we are in no position
to assess the metit of those who have provided it for us. If a man’s
ability in a given field is more valuable after thirty years’ work
than it was earlier; this is independent of whether these thirty
years were most profitable and enjoyable or whether they were a
time of unceasing sacrifice and worry. If the pursuit of a hobby
produces a special skill or an accidental invention turns out to be
extremely useful to others, the fact that there is little merit in it
does not make it any less valuable than if the result had been pro-
duced by painful effort. \

This difference between value and merit is not peculiar to any
one type of society—it would exist anywhere. We might, of course,
attempt to make rewards correspond to merit instead of value,
but we are not likely to succeed in this. In attempting it, we would
destroy the incentives which enable people to decide for themselves
what they should do. Moreover, 1t is more than doubtful whether
even a fairly successful attempt to make rewards correspond to
merit would produce a more attractive or even a tolerable social
order. A society in which it was generally presumed that a high in-
come was proof of merit and a low income of the lack of it, in which
it was universally believed that position and remuneration corre-
sponded to merit, in which there was no other road to success than
the approval of one’s conduct by the majority of one’s fellows,
would probably be much more unbearable to the unsuccessful ones
than one in which it was frankly recognized that there was no
necessary connection between merit and success.!®

It would probably contribute more to human happiness if, in-
stead of trying to make remuneration correspend to merit, we
made clearer how uncertain is the connection between value and
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merit. We are probably all much too ready to ascribe personal
merit where there is, in fact, only superior value. The possession
by an individual or a group of a superior civilization or education
certainly represents an important value and constitutes an asset
for the community to which they belong; but it usuzlly consti-
tutes little merit. Popularity and esteem do not depend more on
merit than does financial success. It 13, in fact, largely because
we are so used to assuming an often non-existent merit wherever
we find value that we balk when, in particular instances, the dis-
crepancy is too large to be ignored.

There is every reason why we ought to endeavor to honor special
merit where 1t has gone without adequate reward. But the prob-
lem of rewarding action of outstanding merit which we wish to be
widely known as an example is different from that of the incentives
on which the ordinary functioning of society rests. A free society
produces institutions in which, for those who prefer it, 2 man’s
advancement depends on the judgment of some superior or of the
majority of his fellows. Indeed, as organizations grow larger and
more complex, the task of ascertaining the individual’s contribu-
tion will become more difficult; and it will become increasingly
necessary that, for many, merit in the eyes of the managers rather
than the ascertainable value of the contribution should determine
the rewards. Se long as this does not produce a situation in which a
single comprehensive scale of merit is imposed upon the whole
society, so long as a multiplicity of organizations compete with
one another in offering different prospects, this is not merely com-
patible with freedom but extends the range of choice open to the
individual.

9. Justice, like liberty and coercion, is a concept which, for the
sake of clarity, ought to be confined to the deliberate treatment of
men by other men. It is an aspect of the intentional determination
of those conditions of people’s lives that are subject to such con-
teol. Insofar as we want the efforts of individuals to be guided by
their own views about prospects and chances, the results of the
individual’s efforts are necessarily unpredictuble, and the question
as to whether the resulting distribution of incomes is just has no
meaning.’® Justice does require that those conditions of people’s
lives that are determined by government be provided equally for
all. But equality of those conditions must lead to inequality of
results. Neither the equal provision of particular public facilities
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nor the equal treatment of different partners in our voluntary
dealings with one another will secure reward that is proportional
to merit, Reward for merit is reward for obeying the wishes of others
in what we do, not compensation for the benefits we have con-
ferred upon them by doing what we thought best.

It is, in fact, one of the objections against attempts by govern-
ment to fix income scales that the state must attempt to be just
mn all it does. Once the principle of reward according to merit is
accepted as the just foundation for the distribution of incomes,
justice would require that all who desire it should be rewarded
according to that principle. Soon it would also be demanded that
the same principle be applied to all and that incomes not in pro-
portion to recognizable merit not be tolerated. Even an attempt
merely to distinguish between those incomes or gains which are
“earned”” and those which are not will set up a principle which the
state will have to try to apply but cannot in fact apply generally.!”
And every such attempt at deliberate control of some remunera-
tions is bound to create further demands for new controls. The
principle of distributive justice, once introduced, would not be
fulfilled until the whole of society was organized in accordance
with it. This would produce a kind of society which in all essen-
tial respects would be the opposite of a free society—a society in
which authority decided what the individual was to do and how
he was to do it.

10. In conclusion we must briefly look at another argument on
which the demands for a more equal distribution are frequently
based, though it is rarely explicitly stated. This is the contention
that membership in a particular community or nation entitles the
individual to a particular material standard that is determined by
the general wealth of the group to which he belongs. This demand
is in curious conflict with the desire to base distribution on personal
merit. There is clearly no merit in being born inte a particular com-
munity, and no argument of justice can be based on the accident
of a particular individual’s being born in one place rather than
another. A relatively wealthy community in fact regularly canfers
advantages on its poorest members unknown to those born in poor
communities. In a wealthy community the only justification its
members can have for insisting on further advantages is that there
is much private wealth that the government can confiscate and
redistribute and that men who constantly see such wealth being
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enjoyed by others will have a stronger desire for it than those who
know of it only abstractly, if at all.

There is no obvious reason why the joint efforts of the members
of any group to ensure the maintenance of law and order and to
organize the provision of certain services should give the members
a claim to a particular share in the wealth of this group. Such
claims would be especially difficult to defend where those who ad-
vanced them were unwilling to concede the same rights to those
who did not belong to the same nation or community. The recog-
nition of such claims on a national scale would in fact only create
a new kind of collective (but not less exclusive) property right in
the resources of the nation that could not be justified on the same
grounds as individual property. Few people would be prepared to
recognize the justice of these demands on a world scale. And the
bare fact that within a given nation the majority had the actual
power to enforce such demands, while in the world as a whole it
did not yet have it, would hardly make them more just.

There are good reasons why we should endeavor to use what-
ever political organization we have at our disposal to make pro-
vision for the weak or infirm or for the victims of unforeseeable
disaster. It may well be true that the most effective method of
providing against certain risks common to all citizens of a state
is to give every citizen protectxon against those risks. The level
on which such provisions against common risks can be made will
necessarily depend on the general wealth of the community.

It is an entirely different matter, however, to suggest that those
who are poor, merely in the sense that there are those in the same
community who are richer, are entitled to a share in the wealth of
the latter or that being born into a group that has reached a par-
ticular level of civilization and comfort confers a title to a share
in all its benefits. The fact that all citizens have an interest in the

' common provision of some services is no justification for anyone’s
claiming as a right a share in all the benefits, It may set a standard
for what some ought to be willing to give, but not for what anyone
can demand.

National groups will become more and more exclusive as the
acceptance of this view that we have been contending against
spreads. Rather than admit peaple to the advantages that living
in their country offers, 2 nation will prefer to keep them out al-
together; for, once admitted, they will soon claim as a right a
particular share in its wealth. The conception that citizenship or
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even residence in a country confers a claim to a particular stand-
ard of living is becoming a serious source of international friction.
And since the only justification for applying the principle within
a given country 1s that its government has the power to enforce
it, we must not be surprised if we find the same principle being
applied by force on an international scale. Once the right of the
majority to the benefits that minorities enjoy is recognized on a
national scale, there is no reason why this should stop at the bound-
aries of the existing states,
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Though men be much governed by interest, yet
even interest itself, and afl human affairs, are en.
drely governed by opinion.

Davio Hume

1. Equality before the law leads to the demand that all men should
also have the same share in making the law. This is the point
where traditional liberalism and the democratic movement meet.
Their main concerns are nevertheless different. Liberalism (in the
European nineteenth-century meaning of the word, to which we
shall adhere throughout this chapter) 1s concerned mainly with
limiting the coercive powers of all government, whether demo-
cratic or not, whereas the dogmatic democrat knows only one
limit to government—cutrent majority opinion. The difference be-
tween the two ideals stands out most clearly if we name their
opposites: for democracy it is authoritarian government; for liber-

- alism it 1s totalitarianism. Neither of the two systems necessarily
excludes the opposite of the other: a democracy may well wield
totalitarian powers, and it is conceivable that an authoritarian
government may act on liberal principles.!

Like most terms 1n our field, the word “democracy” is also used
in a wider and vaguer sense. But if it is used strictly to describe a
method of government—namely, majority rule—it clearly refers
to a problem different from that of liberalism, Liberalism is a doc-
trine about what the law ought to be, democracy a doctrine about
the manner of determining what will be the law. Liberalism re-
gards it as desirable that only what the majority accepts should in
fact be law, but it does not believe that this is therefore necessarily
good law. Its aim, indeed, is to persuade the majority to observe

{103}



Majority Rule

certain principles. It accepts majority rule as a method of deciding,
but not as an authority for what the decision cught to be. To the
doctrinaire democrat the fact that the majority wants something
is sufficient ground for regarding it as good; for him the will of
the majority determines not only what is law but what is good law.

About this difference between the liberal and the democratic
ideal there exists widespread agreement.? There are, however,
those who use the word “liberty” in the sense of political liberty
and are led by this to identify liberalism with democracy. For
them the ideal of liberty can say nothing about what the aim of
democratic action ought to be: every condition that democracy

creates is, by definition, a condition of liberty. This seems, to say .

the least, a very confusing use of words.

While bberalism is one of those doctrines concerning the scope
and purpose of government frem which democracy has to choose,
the latter, being a method, indicates nothing about the aims of
government. Though “democratic” is often used today to describe
particular aims of policy that happen to be popular, especially cer-
tain egalitarian ones, there is no necessary connection between
democracy and any one view about how the powers of the major-
ity ought to be used. In order to know what 1t is that we want
others to accept, we need other criteria than the current opinion
of the majority, which is an irrelevant factor in the process by
which opinion is formed. It certainly provides no answer to the
guestion of how a man ought to vote or of what is desirable—
unless we assume, as many of the dogmatic democrats seem to
assume, that a person’s class position invariably teaches him to
recognize his true interests and that therefore the vote of the
majority always expresses the best interests of the majority.

Z. The current undiscriminating use of the word ““democratic”
as a general term of praise is not without danger. It suggests thar,
because democracy is a good thing, 1t is always 2 gain for mankind
if it is extended. This may sound self-evident, but it is nothing of
the kind.

There are at least two respects in which it 1s almost always
possible to extend democracy: the range of persons entitled to
vote and the range of issues that are decided by democratic pro-
cedure. In neither respect can it be seriously contended that every
possible extension is a gain or that the principle of democracy de-
mands that it be indefinitely extended. Yet in the discussion of al-
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most any particular issue the case for democracy is commonly
presented as if the desirability of extending it as far as possible
were indisputable.

That this is not so is implicitly admitted by practically every-
body so far as the right to vote is concerned. It would be difhicult
on any democratic theory to regard every possible extension of the
franchise as an improvement. We speak of universal adult suffrage,
but the limits of suffrage are in fact largely determined by con-
siderations of expediency. The usual age limit of twenty-one and
the exclusion of criminals, resident foreigners, non-resident citi-
zens, and the inhabitants of special regions or territories are gen-
erally accepted as reasonable. It 1s also by no means obvious that
proportional representation is better because it seems more
democratic.® It can scarcely be said that equality before the law
necessarily requires that all adults should have the vote; the
principle would operate if the same impersonal rule applied to all.
If only persons over forty, or only income-earners, or only heads

" of households, or only literate persons were given the vote, this
would scarcely be more of an infringment of the principle than the
restrictions which are generally accepted. It is also possible for
reasonable people to argue that the ideals of democracy would be
better served if, say, all the servants of government or all re-
cipients of public charity were excluded from the vote.* If in the
Western world universal adult suffrage seems the best arrange-
ment, this does not prove that it is required by some basic prin-
ciple.

We should also remember that the right of the majority is
usually recognized only within a given country and that what
‘happens to be one country is not always a natural or obvious unit.
We certainly do not regard it as right that the citizens of a Jarge
country should dominate those of a small adjoining country mere-
ly because they are more numerous. There is as little reason why

. the majority of the people who have joined for some purposes, be
it as a nation or some supernational organization, should be re-
garded as entitled to extend the scope of their power as far as they
please. The current theory of democracy suffers from the fact that
it is usually developed with some ideal homogeneous community
in view and then applied to the very imperfect and often arbitrary
units which the existing states constitute.

These remarks are meant only to show that even the most
dogmatic democrat can hardly claim that every extension of
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democracy is a good thing. However strong the general case for
democracy, it is not an ultimate or absolute value and must he
judged by what it will achieve. It is probably the best method of
achieving certain ends, but not an end in itself.* Though thereis a
strong presumptlon in favor of the democratic method of deciding
where it is obvious that some collective action is required, the
problem of whether or not it is desirable to extend collective con-
trol must be decided on other grounds than the principle of de-
mocracy as such.

3. The democratic and the liberal traditions thus agree that
whenever state action 1s required, and particularly whenever .
coercive rules have to be laid down, the decision cught to be made
by the majority. They differ, however, on the scope of the state
action that 1s to be guided by democratic decision. While the
dogmatic democrat regards it as desirable that as many issues as
possible be decided by majority vote, the liberal believes that there
are definite limits to the range of questions which should be thus
decided. The dogmatic democrat feels, in particular, that any
current majority ought to have the right to decide what powers it
has and how to exercise them, while the liberal regards 1t as im-
portant that the powers of any temporary majority be limited by .
long-term principles. To him it is not from a mere act of will of the
momentary majority but from a wider agreement on common
principles that a majority deciston derives its authority.

The crucial conception of the doctrinaire democrat is that of
popular sovereignty. This means to him that majority rule is un-
limited and unlimitable. The ideal of democracy, originally in-
tended to prevent all arbitrary power, thus becomes the jus-
tification for a new arbitrary power. Yet the autherity of
democratic decision rests on its being made by the majority of a
community which is held together by certain beliefs common to
most members; and it is necessary that the majonty submit to
these common pr1nc1ples even when it may be in its immediate
interest to violate them. It is irrelevant that this view used to be
expressed in terms of the “law of nature” or the “sccial contract,”
conceptions which have lost their appeal. The essential point re-
mains: it is the acceptance of such common principles that makes
a collection of people a community. And this common acceptance
is the indispensable condition for a free society. A group of men
normally become a society not by giving themselves laws but by

{106}



- The Fustification of Democracy

obeying the same rules of conduct.® This means that the power of
the majority is limited by those commonly held principles and
that there is no legitimate power beyond them. Clearly, it is
necessary for people to come to an agreement as to how necessary
tasks are to be performed, and it is reasonable that this should be
decided by the majority; but 1t is not obvicus that this same
majority must also be entitled to determine what it is competent
to do. There is no reason why there should not be things which
nebody has power to do. Lack of sufficient agreement on the need
of certain uses of coercive power should mean that nobody can
legitimately exercise it. If we recognize rights of minorities, this
implies that the power of the majority ultimately derives from,
and is limited by, the principles which the minorities also accept.

The principle that whatever government does should be agreed
to by the majority does not therefore necessarily require that the
majority be morally entitled to do what it likes. There can clearly
be no moral justification for any majority granting its members
-privileges by laying down rules which discriminate in their favor.
Democracy is not necessarily unlimited government. Nor is a
democratic government any less in need of built-in safeguards of
individual liberty than any other. It was, indeed, at a compara-
tively late stage in the history of modern democracy that great
demagogues began to argue that since the power was now in the
hands of the people, there was no longer any need for limiting that
power.” It 1s when it is contended that “in a democracy right is

what the majority makes it to be”® that democracy dcgenerates
into demagoguery.

4, If democracy 15 a means rather than an end, its limits must
be determined in the light of the purpose we want it to serve.
There are three chief arguments by which democracy can be justi-
fied, each of which may be regarded as conclusive. The first is that,
whenever 1t is necessary that one of several conflicting opinions
should prevail and when one would have to be made to prevail by
force if need be, it is less wasteful to determine which has the
stronger support by -counting numbers than by fighting, De-
mocracy is the only method of peaceful change that man has yet
discovered.®

The second argument, which historically has been the most
important and which is still very important, though we can no
longer be sure that it is always valid, is that democracy is an im-
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portant safeguard of individual liberty, It was once said by a
seventeenth-century writer that “the good of democracy is liberty,
and the courage and industry which liberty begets.”’® This view
recognizes, of course, that democracy is not yet liberty; it con-
tends only that it is more likely than other forms of government to
produce liberty. This view may be well founded so far as the pre-
vention of coercion of individuals by other individuals is con-
cerned: it can scarcely be to the advantage of a majority that
some individuals should have the power arbitrarily to coerce
others. But the protection of the individual against the collective
action of the majority itself is another matter. Even here it can
be argued that, since coercive power must in fact always be exer-
cised by a few, it is less likely to be abused if the power entrusted
to the few can always be revoked by those who have to submit to
it. But if the prospects of individual liberty are better in a de-
mocracy than under other forms of government, this does not
mean that they are certain. The prospects of liberty depend on
whether or not the majority makes it its deliberate object. It
would have little chance of surviving if we relied on the mere
existence of democracy to preserve it.

The third argument rests on the effect which the existence of
democratic institutions will have on the general level of under-
standing of public affairs. This seems to me the most powerful. It
may well be true, as has been often maintained,” that, in any
given state of affairs, government by some educated elite would be
a more efficient and perhaps even a mote just government than one
chosen by majority vote. The crucial point, however, is that, in
comparing the democratic form of government with others, we
cannot take the understanding of the issues by the people at any
time as a datum. It is the burden of the argument of Tocqueville’s
great work, Democracy in America, that democracy is the only ef-
fective method of educating the majority.” This is as true today
as it was in his time, Democracy is, above all, a process of forming
opinion. Its chief advantage lies not in its method of selecting
those who govern but in the fact that, because a great part of the
population takes an active part in the formation of opinion, a
correspondingly wide range of persons is available from which to
select, We may admit that democracy does not put power in the
hands of the wisest and best informed and that at any given mo-
ment the decision of a government by an elite might be more bene-
ficial to the whole; but this need not prevent us from still giving
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democracy the preference. It is in 1ts dynamic, rather than in its
static, aspects that the value of democracy proves itself. As is true
of liberty, the benefits of democracy will show themselves only in
the long run, while its more immediate achievements may well be
inferior to those of other forms of government.

5. The conception that government should be guided by major-
ity opinion makes sense only if that opinion is independent of
government. The ideal of democracy rests on the belief that the
view which will direct government emerges from an independent
and spontaneous process. It requires, therefore, the existence of a
large sphere independent of majority control in which the opinions
of the individuals are formed. There is widespread consensus that
for this reason the case for democracy and the case for freedom of
speech and discussion are inseparable.

The view, however, that democracy provides not merely a meth-
od of settling differences of opinion on the course of action to be
adopted but also a standard for what opinion ought to be has al-
ready had far-reaching effects. It has, in particular, seriously
confused the question of what is actually valid law and what
ought to be the law. If democracy is to function, it is as important
that the former can always be ascertained as that the latter can
always be questioned. Majority decisions tell us what people want
at the momient, but not what it would be in their interest to want
if they were better informed; and, unless they could be changed by
persuasien, they would be of no value. The argument for de-
mocracy presupposes that any minority opinion may become a
majority one.

It would not be necessary to stress this if it were not for the fact
that it is sometimes represented as the duty of the democrat, and
particularly of the democratic intellectual, to accept the views
and values of the majority. True, there is the convention that the
view of the majority should prevail so far as collective action is
concerned, but this does not in the least mean that one should not
make every effort to alter it. One may have profound respect for
that convention and yet very little for the wisdom of the majority.
It is only because the majority opinion will always be opposed by
some that our knowledge and understandmg progress. In the
process by which opinion is formed, it is very probable that, by the
time any view becomes a majority view, it is no longer the best
view: somebody will already have advanced beyond the point
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which the majority have reached.’* It is because we do not yet
know which of the many competing new opinions will prove itself
the best that we wait until it has gained sufficient support.

The conception that the efforts of all should be directed by the
opinion of the majority or that a society is better according as it
conforms more to the standards of the majority is in fact a re-
versal of the principle by which civilization has grown. Its general
adoption would probably mean the stagnation, if not the decay, of
civilization. Advance consists in the few convincing the many.
New views must appear somewhere before they can become
majority views, There is no experience of society which is not
first the experience of a few individuals. Nor is the process of form-
ing majority opinion entirely, or even chiefly, a matter of discus-
sion, as the overintellectualized conception would have it. There
is some truth in the view that democracy is government by dis-
cussion, but this refers only to the last stage of the process by
which the merits of alternative views and desires are tested.
Though discussion is essential, it is not the main process by which
people learn. Their views and desires are formed by individuals
acting according to their own designs; and they profit from what
others have learned in their individual experience. Unless some
people know more than the rest and are in a better position to con-
vince the rest, there would be little progress in opinion. It is be-
cause we normally do not know who knows best that we leave the
decision to a process which we do not control. But it 1s always
from a minority acting in ways different from what the majority
would prescribe that the majority in the end learns to do better.

6. We have no ground for crediting majority decisions with that
higher, superindividual wisdom which, in a certain sense, the
products of spontaneous social growth may possess. The resolu-
tions of a majority are not the place to look for such superior wis-
dom. They are bound, if anything, to be inferior to the decisions
that the most intelligent members of the group will make after
listening to all opinions: they will be the result of less careful
thought and will generally represent a compromise that will not
fully satisfy anybody. This will be even more true of the cumula-
tive result emanating from the successive decisions of shifting
majorities variously composed: the result will be the expression
not of a coherent conception but of different and often conflicting
motives and aims. -
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Such a process should not be confused with those spontaneous
processes which free communities have learned to regard as the
source of much that is better than individual wisdom can contrive.
If by “social process” we mean the gradual evolution which pro-
duces better solutions than deliberate design, the imposition of
the will of the majority can hardly be regarded as such. The latter
differs radically from that free growth from which custom and
institutions emerge, because tts coercive, monapolistic, and exclu-
sive character destroys the self-correcting forces which bring it
about in a free society that mistaken efforts will be abandoned and
the successful ones prevail. It atso differs basically from the cumu-
lative process by which law 1s formed by precedent, unless it is, as
is true of judicial decisions, fused inte a coherent whole by the
fact that principles followed on earlier occasions are deliberately
adhered to.

Moreover, majority decisions are peculiarly liable, if not guided
by accepted commen principtes, to produce over-all results that
nobody wanted. It often happens that a majority is forced by its
own decisions to further actions that were neither contemplated
nor desired. The belief that collective action can dispense with
principles is largely an illusion, and the usual effect of its renounc-
ing principles is that it )s driven into a course by the unexpected
implications of former decisions. The individual decision may have
been intended only to deal with a particular situation. But it cre-
ates the expectation that wherever similar circumstances occur the
government will take similar action. Thus principles which had
never been intended to apply generally, which may be undesirable

or nonsensical when applied generally, bring about future action
- that few would have desired in the first instance. A government
that claims to be committed to no principles and to judge every
problem on its merits usually finds itself having to observe
principles not of its own choosing and being led into action that it
had never contemplated. A phenomenon which is now familiar to
us is that of governments which start out with the proud claim
that they will deliberately control all affairs and soon find them-
selves beset at each step by the necessities created by their former
actions. It is since governments have come to regard themselves
as omnipotent that we now hear so much about the necessity or
inevitability of their doing this or that which they know to be
unwise,
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. If the politician or statesman has no choice but to adopt a
certain course of action (or if his action is regarded as inevitable
by the historian), this is because his or other people’s opinion, not
objective facts, allow him no alternative. It is only to people who
are influenced by certain beliefs that anyone's response to given
events may appear to be uniquely determined by circumstances.
For the practical politician concerned with particular issues, these
beliefs are indeed unalterable facts to all intents and purposes. It
is almost necessary that he be unoriginal, that he fashion his pro-
gram from opinions held by large numbers of people. The success-
ful politician owes his power to the fact that he moves within the
accepted framework of thought, that he thinks and talks con-
ventionally. It would be almost a contradiction in terms for a
politician to be a leader in the field of ideas. His task in a de.
mocracy 1s to find out what the opinions held by the largest num-
ber are, not to give currency to new opinions which may become
the majority view in some distant future,

The state of opinion which governs a decision on political issues
1s always the result of a slow evolution, extending over long periods
and proceeding at many different levels. New 1deas start among
a few and gradually spread until they become the possession of a
majority who know little of their origin. In modern society this
process involves a division of functions between those who are
concerned mainly with the particular issues and those who are
occupied with general ideas, with elaborating and reconciling the
various principles of action which past experience has suggested.
Qur views both about what the consequences of our actions will
be and about what we ought to aim at are mainly precepts that
we have acquired as part of the inheritance of our society. These
political and moral views, no less than our scientific beliefs, come
to us from those who professionally handle abstract ideas. Itis
from them that both the erdinary man and the political leader
obtain the fundamental conceptions that constitute the framework
of their thought and guide them in their action.

The belief that in the long run it is ideas and therefore the men
who give currency to new ideas that govern evolution, and the
belief that the individual steps in that process should be governed
by a set of coherent conceptions, have long formed a fundamental
part of the liberal creed. It is impossible to study history without
becoming aware of “the lesson given to mankind by every age,
and always disregarded—that speculative philosophy, which to the
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superficial appears a thing so remote from the business of life and
the outward interest of men, is in reality the thing on earth which
most influences them, and in the long run overbears any influences
save those it must itself obey.”"** Though this fact 1s perhaps even
less understood today than it was when John Stuart Mill wrote,
there can be little doubt that it is true at all times, whether men
recognize it or not. It is so little understood because the influence
of the abstract thinker on the masses operates only indirectly.
People rarely know or care whether the commonplace ideas of
their day have come to them from Aristotle or Locke, Rousseau
or Marx, or from some professor whose views were fashionable
among the intellectuals twenty years ago. Most of them have
never read the works or even heard the names of the authors
whose conceptions and ideals have become part of their thinking.

So far as direct influence on current affairs is concerned, the
influence of the political philosopher may be negligible. But when
his ideas have become common property, through the work of
* historians and publicists, teachers and writers, and intellectuals
generally, they effectively guide developments. This means not
only that new ideas commonly begin to exercise their influence on
political action only a generation or more after they have first
been stated’ but that, before the contributions of the speculative
thinker can exercise such influence, they have to pass through a
long process of selection and modification.

Changes in political and social beliefs necessarily proceed at any
one time at many different levels. We must conceive of the
process not as expanding over one plane but as filtering slowly
downward from the top of a pyramid, where the higher levels
represent greater generality and abstraction and not necessarily
greater wisdom. As ideas spread downward, they also change their
character. Those which are at any time still on a high level of
generality will compete only with others of similar character, and
only for the support of people interested in general conceptions.
To the great majority these general conceptions will become
known only in their application to concrete and particular issues.
Which of these ideas will reach them and gain their support will
be determined not by some single mind but by discussion proceed-
ing on another level, among people who are concerned more with
general ideas than with particular problems and who, in conse-
quence, see the latter mainly in the light of general pnnCIpies

Except on rare occasions, such as constitutional conventions,
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the democratic process of discussion and majority decision is
necessarily confined to part of the whole system of law and govern-
ment. The ptecemeal change which this involves will produce desir-
able and workable results only if 1t 1s guided by some general con-
ception of the social order desired, some coherent image of the
kind of world in which the people want to live. To achieve such an
image is not a simple task, and even the specialist student can do
no more than endeavor to see a little more clearly than his
predecessors. The practical man concerned with the immediate
problems of the day has neither the interest nor the time to ex-
amine the interrelations of the different parts of the complex order
of society. He merely chooses from among the possible arders that
are offered him and finally accepts a political doctrine or set of
principles elaborated and presented by others.

If people were not at most times led by some system of common
ideas, neither a coherent policy nor even real discussion about par-
ticular issues would be possible. 1t is doubtful whether democracy
can work in the long run if the great majority do not have in com-
jnon at least a general conception of the type of society desired.
But even if such a conception exists, it will not necessarily show
itself in every majority decision. Groups do not always act in ac-
cordance with their best knowledge or obey moral rules that they
recognize in the abstract any more than individuals do. It is only
by appealing to such common principles, however, that we can
hope to reach agreement by discussicn, to settle conflict of inter-
ests by reasoning and argument rather than by brute force.

8. If opinion is to advance, the theorist who offers guidance
must not regard himself as bound by majority opinion. The task of
the political philosopher is different from that of the expert serv-
ant who carries out the will of the majority. Though he must not
arrogate to himself the position of a “leader” who determines
what people ought to think, it is his duty to show possibilities and
consequences of common action, to offer comprehensive aims of
policy as a whole which the majority have not yet thought of. It
1s only after such a comprehensive picture of the possible results
of different policies has been presented that democracy can decide
what it wants. If politics 1s the art of the possible, political
philosophy is the art of making politically possible the seemingly
impossible.!®

The political philosopher cannot discharge his task if he confines
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himself to questions of fact and is afraid of deciding between con-
flicting values. He cannot allow himself to be limited by the posi-
tivism of the scientist, which confines his functions to showing what
is the case and forbids any discussion of what ought to be. If he
does so, he will have to stop long before he has performed his most
important function. In his effort to form a coherent picture he will
often find that there are values which conflict with one another—a
fact which most people are not aware of—and that he must choose
which he should accept and which reject. Unless the political
philosopher is prepared to defend values which seem right to him,
he will never achieve that comprehensive outline which must then
be judged as a whole,

In this task he will often serve democracy best by opposing the
will of the majorltv Only a complete misapprehension of the
process by which opinion progresses would lead one to argue that
in the sphere of opinion he ought to submit to majority views. To
treat existing majority opinion as the standard for what majority
“opinion ought to be would make the whole process circular and
stationary. There is, in fact, never s0 much reason for the political
philosopher to suspect himself of failing in his task as when he finds
that his opinions are very popular.!” It is by insisting on considera-
tions which the majority do not wish to take into account, by
holding up principles which they regard as inconvenient and irk-
some, that he has to prove his worth. For intellectuals to bow to a
belief merely because it is held by the majority is a betrayal not
only of their peculiar mission but of the values of democracy itself.

The principles that plead for the self-limitation of the power of
the majority are not proved wrong if democracy disregards them,
nor is democracy proved undesirable if it often makes what the
liberal must regard as the wrong decision. He simply believes that
he has an argument which, when properly understood, will induce
the majority to limit the exercise of its own powers and which he
hopes it can be persuaded to accept as a guide when deciding on
particular issues.

9. It 1s not the least part of this liberal argument that to disre-
gard those limits will, in the long run, destroy not only prosperity
and peace but democracy itself. The liberal believes that the limits
which he wants democracy to impose upon itself are also the
limits within which it can work effectively and within which the
majority can truly direct and control the actions of government.
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So long as democracy constrains the individual only by general
rules of its own making, it controls the power of coercion, If it at-
tempts to direct them more specifically, it will soon find itself
merely indicating the ends to be achieved while leaving to its ex-
pert servants the decision as to the manner in which they are to be
achieved. And once it is generally accepted that majority decisions
can merely indicate ends and that the pursuit of them is to be left
to the discretion of the administrators, it will soon be believed also
that almost any means to achieve those ends are legitimate.

The individual has little reason to fear any general laws which
the majority may pass, but he has much reason to fear the rulers

it may put over him to implement its directions, It is not the -

powers which democratic assemblies can effectively wield but the
powers which they hand over to the administrators charged with
the achievement of particular goals that constitute the danger to
individual freedom today. Having agreed that the majority should
prescribe rules which we will obey in pursuit of our individual aims,
we find ourselves more and more subjected to the orders and the
arbitrary will of its agents. Significantly enough, we find not only
that most of the supporters of unlimited democracy soon become
defenders of arbitrariness and of the view that we should trust

experts to decide what is good for the community, but that the

most enthusiastic supporters of such unlimited powers of the
majority are often those very administrators who know best that,
once such powers are assumed, it will be they and not the majority
who will in fact exercise them. If anything has been demonstrated
by modern experience in these matters, it is that, once wide
coercive powers are given to governmental agencies for particular
purposes, such powers cannot be effectively controlled by demo-
cratic assemblies. If the latter do not themselves determine the
means to be employed, the decisions of their agents will be more or
less arbitrary.

General considerations and recent experience both show that
democracy will remain effective only so long as government in its
coercive action confines itself to tasks that can be carried out
democratically,’® If democracy is a means of preserving liberty,
then individual liberty is no less an essential condition for the
working of democracy. Though democracy is probably the best
form of limited government, it becomes an absurdity if it turns
into unlimited government. Those who profess that democracy 1s
all-competent and support all that the majority wants_at any
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given moment are working for 1ts fall. The old liberal 1s in fact a
much better friend of democracy than the dogmatic democrat, for
he is concerned with preserving the conditions that make de-
mocracy workable. It 1s not “antidemocratic” to try to persuade
the majority that there are limits beyond which its action ceases
to be beneficial and that it should observe principles which are not
of its own deliberate making. If it 1s to survive, democracy must
recognize that it is not the fountainhead of justice and that it
needs to acknowledge a conception of justice which does not
necessarily manifest itself in the popular view on every particular
issue. The danger is that we mistake a means of securing justice
for justice itself. Those who endeavor to persuade majorities to
recognize proper limits to their just power are therefore as neces-
sary to the democratic process as those who constantly point to new
goals for democratic action.

In Part II of this book we shall consider further those limits on
government which seem to be the necessary condition for the
‘workability of democracy and which the people of the West have
developed under the name of the rule of law, Here we will merely
add that there is little reason to expect that any people will
succeed 1n successfully operating or preserving a democratic
machinery of government unless they have first become familiar
with the traditions of a government of law,
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CEAPTER EIGHT

Employment and Independence

Not for to hide it in a hedge,
Not for a train altendant,

But for the glorions privilege
Of being independent.

Rosear Burns

I. The ideals and princples restated in the preceding chapters
were developed in a society which in important respects differed
from ours. It was a society in which a relatively larger part of the
people, and most of those who counted in forming opinion, were
independent in the activities that gave them their livelihood.! How
far, then, are those principles which operated in such a society still
valid now, when most of us work as employed members of large
organizations, usmg resources we do not own and acting [argely on
the instructions given by others? In particular, if the independents
now constitute a so much smaller and less influential portion of
society, have their contributions for this reason become less im-
portant, or are they still essential to the well-being of any free
society?

Before we turn to the main issue, we must free ourselves from a
myth concerning the growth of the employed class which, though
believed in its crudest form only by Marxists, has gained wide
enough acceptance to confuse opinion. This is the myth that the
appearance of a propertyless proletariat is the result of a process of
expropriation, in the course of which the masses were deprived of
those possessions that formerly enabled them to earn their living
independently. The facts tell a very different story. Until the rise
of modern capitalism, the possibility for most people of establish-
ing a family and of rearing children depended on the inheritance of
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a home and land and the necessary tools of production. What later
enabled those who did not inherit land and tools from their parents
to survive and multiply was the fact that it became practicable
and profitable for the wealthy to use their capital in such a way as
to give employment to large numbers. If “capitalism has created
the proletariat,” it has done so, then, by enabling large numbers
to survive and procreate. In the Western world today, the effect of
this process is, of course, no longer the increase in a proletariat in
the old sense but the growth of a majority of employed who n
many respects are alien and often inimical to much that consti-
tutes the driving force of a free society.

The increase in population during the last two hundred years
has been made up mostly of employed workers, urban and indus-
trial. Though the technological change that has favored large-scale
enterprise and helped to create the new large class of clerical work-
ers has undoubtedly assisted this growth of the employed section
of the population, the increasing number of propertyless that of--

“fered their services has probably in turn assisted the growth of
large-scale organization.

The political significance of this development has been ac-
centuated by the fact that, at the time when the dependent and
propertyless were growing most rapidly in numbers, they were
also given the franchise, from which most of them had been ex-
cluded. The result was that in probably all countries of the West
the outlook of the great majority of the electorate came to be de-
termined by the fact that they were in employed positions. Since
it is now their opinion that largely governs policy, this produces
measures that make the employed positions relatively more at-
‘tractive and the independent ones ever less so. That the employed
should thus use their political power is natural. The problem is
whether it 1s in their long-term interest if society is thereby
progressively turned into one great hierarchy of employment. Such

. astate seems to be the likely outcome unless the employed major-
ity come to recognize that it would be in their interest to ensure
the preservation of a substantial number of independents. For if
they do not, we shall all find that our freedom has been affected,
just as they will find that, without a great variety of employers to
choose from, their position is not as it once was.

2. The problem is that many exercises of freedom are of little
direct interest to the employed and that it is often not easy for
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them to see that their freedom depends on others’ being able to
make decisions which are not immediately relevant to their whole
manner of life. Since they can and have to live without making
such decisions, they cannot see the need for them, and they attach
little 1mportance to opportunities for action which hardly ever
occur in their lives. They regard as unnecessary many exercises of
freedom which are essential to the independent if he is to perform
his functions, and they hold views of deserts and appropriate re-
muneration entirely different from his. Freedom is thus seriously
threatened today by the tendency of the employed majority to
impose upon the rest their standards and views of life. It may in-
deed prove to be the most difficult task of all to persuade the em-
ployed masses that in the general interest of their society, and
therefore in their own long-term interest, thcy should preserve
such conditions as to enable a few to reach positions which to them
appear unattainable or not worth the effort and risk.

If in the life of the employed certain exercises of libertvy have
little relevance, this does not mean that they are not free. Every
¢hoice made by a person as to his manner of life and way of earning
a living means that, as a result, he will have little interest in doing
certain things. A great many people will choose employment be-
cause 1t offers them better opportunities to live the kind of life
they want than would any independent position. Even with those
who do not especially want the relative security and absence of
risk and responsibility that an employed position brings, the
decisive factor 1s often not that independence is unattainable but
that employment offers them a more satisfying activity and a
larger income than they could earn as, say, independent trades-
men.

Freedom does not mean that we can have everything as we
want it. In choosing a course of life we always must choose be-
tween complexes of advantages and disadvantages, and, once our
choice is made, we must be prepared to accept certain disad-
vantages for the sake of the net benefit. Whoever desires the regu-
lar income for which he sells his labor must devote his working
hours to the immediate tasks which are determined for him by
others. To do the bidding of others is for the emploved the condi-
tion of achieving his purpose. Yet, though he may find this at
times highly irksome, in normal conditions he is not unfree in the
sense of being coerced. True, the risk or sacrifice involved in giving
up his job may often be so great as to make him continue in it,
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even though he intensely dislikes it. But this may be true of almost
any other occupation to which a man has committed himself—
certainly of many independent positions.

The essential fact is that in a competitive soctety the employed
is not at the mercy of a particular employer, except in periods of
extensive unemployment. The law wisely does not recognize con-
tracts for the permanent sale of a person’s labor and, in general,
does not even enforce contracts for specific performance. Nobody
can be coerced to continue to work under a particular boss, even
if he has contracted to do so; and, in a normally operating com-
petitive society, alternative employment will be available, even
though it may often be less remunerative.?

That the freedom of the employed depends upon the existence
of a great number and variety of employers is clear when we con-
sider the situation that would exist if there were only one employer
—namely, the state—and if taking employment were the only per-
mitted means of livelthood. And a consistent application of social-
ist principles, however much it might be disguised by the delega-
tion of the power of employment to nominally independent public
corporations and the like, would necessarily lead to the presence of
a single employer. Whether this employer acted directly or indi-
rectly, he would clearly possess unlimited power to coerce the
individual. -

3. The freedom of the employed therefore depends on the
existence of a group of persons whose position is different from
theirs. Yet in a democracy in which they form the majority, it 1s
their conception of life that can determine whether or not such a

- group can exist and fulfil its functions, The dominant conceptions

will be those of the great majority, who are members of hierarchic
organizations and who are largely unaware of the kind of problems
and views that determine the relations between the separate units
within which they work. The standards which such a majority
develops may enable them to be effective members of society, but
they cannot be applied to the whole of society if it is to remain free.
It is inevitable that the interests and values of the employed
should differ somewhat from those of men who accept the risk and
responsibility of organizing the use of resources. A man who works
under direction for a fixed salary or wage may be as conscientious,
industrious, and intelligent as one who must constantly choose be-
tween alternatives; but he can hardly be as inventive or as exper:-
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mental simply because the range of choice in his work is more
limited.® He is normally not expected to perform actions which
cannot be prescribed or which are not conventional. He cannot go
beyond his allotted task even if he i1s capable of doing more. An
assigned task is necessarily a limited task, confined to a given
sphere and based on a predetermined division of labor.

The fact of being employed will affect more than a man's initia-
tive and inventiveness. He has little knowledge of the responsibili-
ties of those who control resources and who must concern them-
selves constantly with new arrangements and combinations; he is
little acquainted with the attitudes and modes of life which the
need for decisions concerning the use of property and income
produces. For the independent there can be no sharp distinction
between his private and his business life, as there is for the em-
ployed, who has sold part of his time for a fixed income. While, for
the employed, work is largely a matter of fitting himself into a
given framework during a certain number of hours, for the inde-
pendent it is a question of shaping and reshaping a plan of life,
of finding solutions for ever new problems. Especially do the em-
ployed and the independent differ in their views of what one can
properly regard as income, what chances one ought to take, and
what manner of life one should adopt that is most conducive to
success.

The greatest difference between the two, however, will be found
in their opinions of how appropriate remunerations for various
services are to be determined. Whenever a person works under in-
struction and as a member of a large organization, the value of his
individual services is difficult to ascertain. How faithfully and
intelligently he has obeyed rules and instructions, how well he has
fitted himself into the whole machinery, must be determined by
the opinion of other people. Often he must be remunerated accord-
ing to assessed merit, not according to result. If there is to be con-
tentment within the organization, it is most important that re-
muneration be generally regarded as just, that it conform to
known and intelligible rules, and that a human agency be re-
sponsible for every man’s receiving what his fellows regard as
being due to him.* However, this principle of rewarding a man
according to what others think he deserves cannot apply to men
who act on their own Initiative. _
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4. When an employed majority determines legislation and
policy, conditions will tend to be adapted to the standards of that
group and become less favorable to the independent. The position
of the former will, in consequence, become steadily more attrac-
tive and its relative strength even greater. It may be that even the
adgvantages which the large organization has today over the small
are in part a result of policies that have made employed positions
more attractive to many who in the past would have aimed at
independence.

There can be little doubt, at any rate, that employment has be-
come not only the actual but the preferred position of the major-
ity of the population, who find that it gives them what they main.
ly want: an assured fixed income available for current expenditure,
more or less automatic raises, and provision for old age. They are
thus relieved of some of the responsibilities of economic life; and
quite natarally they feel that economic misfortune, when it comes
as a result of a decline or failure of the employmg organization, is
clearly not their fault but somebody else’s. It is not surprising,
then, that they should wish to have some higher tutelary power
watch over the directing activities which they do not understand
but on which their livelihood depends.

Where this class predominates, the conception of social justice
becomes largely adjusted to its needs. This applies not only to
legislation but also to institutions and business practices. Taxa-
tion comes to be based on a conception of income which is es-
sentially that of the employee. The paternalistic provisions of the
social services are tailored almost exclusively to his requirements.
Even the standards and techniques of consumers’ credit are pri-
marily adjusted to them. And all that concerns the possession and
employment of capital as part of making one’s living comes to be
treated as the special interest of a small privileged group which
can justly be discriminated against.

To Americans this picture may still seem cxaggcrated but to
Europeans most of its features are all too familiar. The develop-
ment in this direction is generally much accelerated, once the
public servants become the most numerous and influential group
among the employed, and the special privileges which they enjoy
come to be demanded as a matter of right by all employees. Privi-
leges such as security of tenure and automatic promotion by
seniority that the public servant is given, not in his interest but in
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the interest of the public, then tend to be extended beyond this
group. Also, 1t is even more true of government bureaucracy than
of other large organizations that the specific value of an indi-
vidual’s services cannot be ascertained and that he must therefore
be rewarded on the basis of assessable merit rather than result.’
Such standards that prevail in the bureaucracy tend to spread, not
least through the influence of public servants on legislation and on
the new institutions catering to the needs of the employed. In
many European countries the bureaucracy of the new social
services in particular has become a very important political factor,
the instrument as well as the creator of a new conception of need
and merit, to whose standards the life of the people is increasingly
subject.

5. The existence of a multiplicity of opportunities for employ-
ment ultimately depends on the existence of independent indi-
viduals who can take the initiative in the continuous process of
re-forming and redirecting organizations. It might at first seem
that multiplicity of oppertunities could also be provided by
numerous corporations run by salaried managers and owned by
large numbers of shareholders and that men of substantial
property would therefore be superfluous. But though corporations
of this sort may be suited to well-established industries, it is very
unlikely that competitive conditions could be maintained, or an
ossification of the whole corporate structure be prevented, with-
out the launching of new organizations for fresh ventures, where
the propertied individual able to bear risks is stiil irreplaceable.
And this superiority of individual over collective decisions s not
confined to new ventures. However adequate the collective wisdom
of a board may be in most instances, the outstanding success even
of large and wellzestablished corporations is often due to some
single person who has achieved his position of independence and
influence through the control of large means. However much the
institution of the corporation may have obscured the simple dis-

“tinction between the directing owner and the employee, the whole
system of separate enterprises, offering both employees and con.-
sumers sufficient alternatives to deprive each organization from
exercising coercive power, presupposes private ownership and
individual decision as to the use of resources.®
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6. The importance of the private owner of substantial property,
however, does not rest simply on the fact that his existence is an
essential condition for the preservation of the structure of com-
petitive enterprise. The man of independent means is an even
more tmportant figure in 2 free society when he 1s not occupied
with using his capital in the pursuit of material gain but uses it in
the service of aims which bring no material return. It is more in
the support of aims which the mechanism of the market cannot
adequately take care of than in preserving that market that the
man of independent means has his indispensable role to play in
any civilized society.”

Though the market mechanism is the most effective method for
securing those services that can be priced, there are others of great
importance that the market will not provide because they cannot
be sold to the individual beneficiary. Economists have often given
the impression that only what the public can be made to pay for
1s useful or have mentioned the exceptions only as an argument
for the state’s stepping in where the market has failed to provide
whatever is desired. But, though the limitations of the market pro-
vide a legitimate argument for some kinds of government action,
they certainly do not justify the argument that only the state
should be able to provide such services. The very recognition that
there are needs which the market does not satisfy should make it
clear that the government ought not to be the only agency able to
do things which do not pay, that there should be no monopoly
here but as many independent centers as possible able to sacisfy
such needs.

The leadership of individuals or groups who can back their be-
liefs financially is particularly essential in the field of cultural
amenities, in the fine arts, in education and research, in the preser-
vation of natural beauty and historic treasures, and, above all, in
the propagation of new ideas in politics, morals, and religion. If
minority views are to have a chance to become majority views, it
is necessary not only that men who are already highly esteemed
by the majority should be able' to initiate action but that repre.
sentatives of all divergent views and tastes should be in a position
to support with their means and their energy ideals which are not
yet shared by the majority.

If we knew of no better way of providing such a group, there
would exist a strong case for selecting at random one in a hundred,
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or one in a thousand, from the population at large and endowing
them with fortunes sufficient for the pursuit of whatever they
choose. So long as most tastes and opinions were represented and
every type of interest given a chance, this might be well worth
while, even if, of this fraction of the population, again only one in
a hundred or one in a thousand used the opportunity in a
manner that in retrospect would appear beneficial. The selection
through inheritance from parents, which in our society, in fact,
produces such a situation, has at least the advantage (even if we
do not take into account the probability of inherited ability)
that those who are given the special opportunity will usually have
been educated for it and will have grown up in an environment in
which the material benefits of wealth have become familiar and,
because they are taken for granted, have ceased to be the main
source of satisfaction. The grosser pleasures im which the newly
rich often indulge have usually no attraction for those who have
inherited wealth. If there is any validity in the contention that the
process of social ascent should sometimes extend through several
generations, and if we admit that some people should not have to
devote most of their energies to earning a living but should have
the time and means to devote themselves to whatever purpose
they choose, then we cannot deny that inheritance is probably the
best means of selection known to us.

The point that is so frequently overlooked in this connection is
that action by collective agreement 1s limited to instances where
previous efforts have already created a common view, where opin-
ion about what is desirable has become settled, and where the
problem is that of choosing between possibilities already gener-
ally recognized, not that of discovering new possibilities. Public
opinion, however, cannot decide in what direction efforts should
be made to arouse-public opinion, and neither government nor
other existing organized groups should have the exclusive power
to do so. But organized efforts have to be set in motion by a few
individuals who possess the necessary resources themselves or who
win the support of those that do; without such men, what are
now the views of only a small minority may never have a chance
of being adopted by the majarity. What little leadership can be
expected from the majority 1s shown by their inadequate support
of the arts wherever they have replaced the wealthy patron. And
this is even more true of those philanthropic or idealistic move-
ments by which the moral values of the majority are changed.
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We cannot attempt to recount here the long story of all good
causes which came to be recognized only after lonely pioneers had
devoted their lives and fortunes to arousing the public conscience,
of their long campaigns until at last they gained support for the
abolition of slavery, for penal and prison reform, for the preven-
tion of cruelty to children or to animals, or for a2 more humane
treatment of the insane. All these were for a long time the hopes
of only a few idealists who strove to change the opinion of the
overwhelming majority concerning certain accepted practices.

7. The successful performance of such a task by the wealthy is
possible, however, only when the community as a whole does not
regard it as the sole task of men possessing wealth to employ it
profitably and to increase it, and when the wealthy class consists
not exclusively of men for whom the materially productive em-
ployment of their resources is their dominant interest. There
must be, in other words, a tolerance for the existence of a group of
idle rich—idle not in the sense that they do nothing useful but in
the sense that their aims are not entirely governed by considera-
tions of material gain. The fact that most people must earn their
income does not make it less desirable that some should not have
to do so, that a few be able to pursue aims which the rest do not
appreciate. It would no doubt be offensive if, for that reason,
wealth were arbitrarily taken from some and given to others.
There would also be little point if the majority were to grant the
privilege, for they would select men whose aims they already ap-
proved. This would merely create another form of employment, or
another form of reward for recognized merit, but not an oppor-
tunity to pursue aims that have not yet been generally accepted
as desirable.

I have nothing but admiration for the moral tradition that
frowns upon idleness where it means lack of purposeful occupation.
But not working to earn an income does not necessarily mean idle-
ness; nor 1s there any reason why an occupation that does not
bring a material return should not be regarded as honorable. The
fact that most of our needs can be supplied by the market and
that this at the same time gives most men the opportunity of earn-
ing a living should not mean that no man ought to be allowed to
devote all this energy to ends which bring no financial returns or
that only the majority, or only organized groups, should be able
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to pursue such ends. That only a few can have the opportunity
does not make it less desirable that some should have it.

It is doubtful whether a wealthy class whose ethos requires that
at least every male member prove his usefulness by making more
money can adequately justify its existence. However important
the independent owner of property may be for the economic order
of a free society, his importance is perhaps even greater in the
fields of thought and opinion, of tastes and beliefs. There is some-
thing seriously lacking in a society in which all the intellectual,
moral, and artistic leaders belong to the employed class, especially
if most of them are in the employment of the government. Yet we
are moving everywhere toward such a position. Though the free-
lance writer and artist and the professions of law and medicine
still provide some independent leaders of opinion, the great
majority of those who ought to provide such a lead—the learned
in the sciences and humanities—are today in employed positions,
in most countries in the employment of the state.® There has been
a great change in this respect since the nineteenth century, when
-gentlemen-scholars like Darwin® and Macaulay, Grote and Lub-
bock, Motley and Henry Adams, Tocqueville and Schliemann,
were public figures of great prominence and when even such a
heterodox critic of society as Karl Marx could find a wealthy
patron who enabled him to devote his life to the elaboration and
propagation of doctrines which the majority of his contemporaries
heartily detested.!®

The almost complete disappearance of this class—and the
absence of it in most parts of the United States—has produced a
situation in which the propertied class, now almost exclusively a
business group, lacks intellectual leadership and even a coherent
and defensible philosophy of life. A wealthy class that is in part a
leisured class will be interspersed with more than the average
proportion of scholars and statesmen, hiterary figures and artists.
It was through their intercourse in their own circle with such men
who shared their style of life, that in the past the wealthy men
of affairs were able to take part in the movement of ideas and in
the discussions that shaped opinion, To the European observer,
who cannot help being struck by the apparent helplessness of
what in America is still sometimes regarded as its ruling class, it
would seem that this Is largely due to the fact that its traditions
have prevented the growth of a leisured group within it, of a
group that uses the independence which wealth gives for purposes
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other than those vulgarly called economic. This lack of a cultural
elite within the propertied class, however, is also now apparent
in Europe, where the combined effects of inflation and taxation
have mostly destroyed the old and prevented the rise of a new
leisured group.

8. 1t is undeniable that such a leisured group will produce a
much larger proportion of bons vivants than of scholars and public
servants and that the former will shock the public conscience by
their conspicuous waste. But such waste is everywhere the price of
freedom; and it would be difficult to maintain that the standard
by which the consumption of the idlest of the idle rich is judged
wasteful and objectionable is really different from that by which
the consumption of the American masses will be judged wasteful
by the Egyptian fellaheen or the Chinese coolie. Quantitatively,
the wastes involved in the amusements of the rich are indeed in-
significant compared with those involved in the similar and equal-

'ly “unnecessary’” amusements of the masses,"* which divert much
more from ends which may seem important on some ethical stand-
ards. It is merely the conspicuousness and the unfamiliar char-
acter of the wastes in the life of the idle rich that make them ap-
pear so particularly reprehensible.

It is also true that even when the lavish outlay of some men is
most distasteful to the rest, we can scarcely ever be certain that in
any particular instance even the most absurd experimentation in
living will not produce generally beneficial results. It is not sur-
prising that living on a new level of possibilities at first leads to
much aimless display. I have no doubt, however—even though to

© say so is certain to provoke ridicule—that even the successful use
of leisure needs pioneering and that we owe many of the now com-
mon forms of living to people who devoted all their time to the art
of living? and that many of the toys and tools of sport that later
became the instruments of recreation for the masses were invented
by playboys.

Qur evaluation of the usefulness of different activities have in
this connection become curiously distorted by the ubiquity of the
pecuniary standard. Surprisingly often, the same people who com-
plain most loudly about the materialism of our civilization will ad-
mit of no other standard of usefulness of any service than that
men should be willing to pay for it. Yet is it really so obvious that
the tennis or golf professional is a more useful member of society
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than the wealthy amateurs who devoted their time to perfecting
these games? Or that the paid curator of a public museum is
more useful than a private collector? Before the reader answers
these questions too hastily, I would ask him to consider whether
there would ever have been golf or tennis professionals or museum
curators if wealthy amateurs had not preceded them. Can we not
hope that other new interests will still arise from the playful ex-
plorations of those who can indulge in them for the short span of a
human life? It is only natural that the development of the art of
living and of the non-materialistic values should have profited
most from the activities of those who had no material worries.!?

It is one of the great tragedies of our time that the masses have
come to believe that they have reached their high standard of
material welfare as a result of having pulled down the wealthy,
and to fear that the preservation or emergence of such a class
would deprive them of something they would otherwise get and
which they regard as their due. We have seen why in a progressive
soctety there is little reason to believe that the wealth which the
few enjoy would exist at all if they were not allowed to enjoy it.
It is neither taken from the rest nor withheld from them. It is the
first sign of a new way of living begun by the advance guard.
True, those who have this privilege of displaying pOSSIbllItles which
only ’the children or grandchildren of others will enjoy are not °
generally the most meritorious individuals but simply those who
have been placed by chance in their envied position. But this fact
is inseparable from the process of growth, which always goes
further than any one man or group of men can foresee. To prevent
some from enjoying certain advantages first may well prevent the
rest of us from ever enjoying them. If through envy we make cer-
tain exceptional kinds of life impossible, we shall all in the end
suffer material and spiritual impoverishment. Nor can we elimi-
nate the unpleasant manifestations of individual success without
destroying at the same time those forces which make advance
possible. One may share to the full the distaste for the ostentation,
the bad taste, and the wastefulness of many of the new rich and
yet recognize that, if we were to prevent all that we disliked, the
unforeseen good things that might be thus prevented would
probably outweigh the bad. A world in which the majority could
prevent the appearance of all that they did not like would be a
stagnant and probably a declining world.
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PART 11

Freedom and the Law

At the first, when some certain kind of regiment
was once approved, it may be that nothing was then
Jurther thought upon for the manner of governing, but
all permitied inio their wisdom and discretion which
were 0 rule; il by experience they found this for all
parts very inconvenient, s as the thing which they
had devised for a remedy did but fncrease the sore
whick it should have cured. They taw that to live by
one man's will became the cause of all men's misery.
This canstrained them to come unto laws, wherein all
men might see their duties beforehand, and know the
penalties of transgressing them.

Ricuarp Hookex






CHAPTER NINE

Coercion and the State

For that is an absolute villeinage from which an
uncertain and indelerminale service is rendered,
where it cannot be known in the tvening what service
it to be rendered in the morning, that is where a per-
san i bound ta whaltver is enjoined to him.

Hewry Bracton

1. Earlier in our discussion we provisionally defined freedom as
the absence of coercion. But coercion is nearly as troublesome a
concept as liberty itself, and for much the same reason: we do not
clearly distinguish between what other men do to us and the ef-
fects on us of physical circumstances. As a matter of fact, English
provides us with two different words to make the necessary distine-
tion: while we can legitimately say that we have been compelled
by circumstances to de this or that, we presuppose a human agent
if we say that we have been coerced.

Coercion occurs when one man's actions are made toserve an-
other man's will, not for his owa but for the other’s purpose. It is
not that the coerced does not choose at all; if that were the case,
we should not speak of his ““acting.” If my hand is guided by physi.
cal force to trace my signature or my finger pressed against the
trigger of a gun, I have not acted. Such violence, which makes my
body someone else’s physical tool, is, of course, as bad as coercion
proper and must be prevented for the same reason. Coercion im-
plies, however, that I still choose but that my mind 1s made some-
one else's tool, because the alternatives before me have been so
manipulated that the conduct that the coercer wants me to choose
becomes for me the least painful one.* Although coerced, it is still I
who decide which is the least evil under the circumstances.?
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Coercion clearly does not include all influences that men can
exercise on the action of others. It does not even include all in-
stances in which a person acts or threatens to act in a manner he
knows will harm another person and will lead him to change his
intentions. A person who blocks my path in the street and causes
me to step aside, a person who has borrowed from the library the
book I want, or even a person who drives me away by the un-
pleasant noises he produces cannot properly be said to coerce me.
Coercion implies both the threat of inflicting harm and the inten-
tion thereby to bring about certain conduct.

Though the coerced still chooses, the alternatives are deter-
mined for him by the coercer so that he will choose what the
coercer wants. He is not altogether deprived of the use of his ca-
pacities; but he is deprived of the possibility of using his knowledge
for his own aims. The effective use of a person’s intelligence and
knowledge in the pursuit of his aims requires that he be able to
foresee some of the conditions of his environment and adhere to a
plan of action. Most human aims can be achieved only by a chain

.of connected actions, decided upon as a coherent whole and based
on the assumption that the facts will be what they are expected to
be. It is because, and insofar as, we can predict events, or at least
know probabilities, that we can achieve anything. And though
physical circumstances will often be unpredictable, they will not
maliciously frustrate our aims. But if the facts which determine
our plans are under the sole control of another, our actions will be
symilarly controlled,

Coercion thus is bad because it prevents a person from using his
mental powers to the full and consequently from making the great-
est contributton that he is capable of to the community. Though
the coerced will still do the best he can do for himself at any given
moment, the only comprehensive design that his actions fit into is
that of another mind.

2. Political philosophers have discussed power more often than
they have coercion because political power usually means power to
coerce.? But though the great men, from John Milton and Edmund
Burke to Lord Acton and Jacob Burckhardt, who have represented
power as the archevil,* were right in what they meant, it is mislead-
ing to speak simply of power in this connection. It is not power as
such—the capacity to achieve what one wants—that is bad, but
only the power to coerce, to force other men to serve one’s will by
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the threat of inflicting harm. There is no evil in the power wielded
by the director of some great enterprise in which men have will-
ingly united of their own will and for their own purposes. It is part
of the strength of civilized society that, by such voluntary com-
bination of effort under a unified direction, men can enormously
increase their collective power.

It is not power in the sense of an extension of our capacities
which corrupts, but the subjection of other human wills to ours,
the use of other men against their will for our purposes. It is true
that in human relations power and coercion dwell closely together,
that great powers possessed by a few may enable them to coerce
others, unless those powers are contained by a still greater power;
but coercion 1s neither so necessary nor so common a consequence
of power as is generally assumed. Neither the powers of a Henry
Ford nor those of the Atomic Energy Commission, neither those of
the General of the Salvation Army nor (at least until recently)
those of the President of the United States, are powers to coerce
* particular people for the purposes they choose.

It would be less misleading if occastonally the terms “force” and
“violence” were used instead of coercion, since the threat of force
or violence is the most important form of coercion. But they are
not synonymous with coercion, for the threat of physical force is
not the only way in which coercion can be exercised. Similarly,
“oppression,” which is perhaps as much a true opposite of liberty
as coercion, should refer only to a state of continuous acts of
coercion.

3. Coercion should be carefully distinguished from the condi-
- tions or terms on which our fellow men are willing to render us
specific services or benefits. It is only in very exceptional circum-
stances that the sole control of a service or resource which is essen-
tial to us would confer upon another the power of true coercion.
Life in society necessarily means that we are dependent for the
satisfaction of most of our needs on the services of some of our
fellows; in a free society these mutual services are voluntary, and
each can determine to whom he wants to render services and on
what terms. The benefits and opportunities which our fellows offer
to us will be available only if we satisfy their conditions.

This is as true of social as of economic relations. If 2 hostess will
invite me to her parties only if I conform to certain standards of
conduct and dress, or my neighbor converse with me only if 1
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observe conventional manners, this is certainly not coercion. Nor
can it be legitimately called “coercion” if a producer or dealer re-
fuses to supply me with what I want except at his price. This is
certainly true in a competitive market, where I can turn to some-
body else if the terms of the first offer do not suit me; and it is
normally no less true when I face a monopolist. If, for instance, 1
would very much like to be painted by a famous artist and if he
refuses to paint me for less than a very high fee, it would clearly be
absurd to say that I am coerced. The same is true of any other
commodity or service that I can do without. So long as the services
of a particular person are not crucial to my existence or the preser-
vation of what I most value, the conditions he exacts for rendering
these services cannot properly be called “coercion.”

A monopolist could exercise true coercion, however, if he were,
say, the owner of a spring in an oasis. Let us say that other persons
settled there on the assumption that water would always be avail-
able at a reasonable price and then found, perhaps because a sec-
ond spring dried up, that they had no choice but to do whatever
the owner of the spring demanded of them if they were to survive:
here would be a clear case of coercion. One could conceive of a few
other instances where a monopolist might control an essential
commodity on which people were completely dependent. But un-
less a monopolist is in a position to withhold an indispensable
supply, he cannot exercise coercion, however unpleasant his de-
mands may be for those who rely on his services.

It is worth pointing out, in view of what we shall later have to
say about the appropriate methods of curbing the coercive power
of the state, that whenever there is a danger of a monopolist’s ac-
quiring coercive power, the most expedient and effective method
of preventing this is probably to require him to treat all customers
alike, i.e., to insist that his prices be the same for all and to pro-
hibit all discrimination on his part. This is the same principle by
which we have learned to curb the coercive power of the state.

The individual provider of employment cannot normally exer-
cise coercion, any more than can the supplier of a particular com-
modity or service. So long as he can remove only one opportunity
among many to earn a living, so long as he can do no more than
cease to pay certain people who cannot hope to earn as much else-
where as they had done under him, he cannot coerce, though he
may cause pain. There are, undeniably, occasions when the condi-
tion of employment creates opportunity for true coercion, In pe-
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riods of acute unemployment the threat of dismissal may be used
to enforce actions other than those originally contracted for. And
in conditions such as those in a mining town the manager may well
exercise an entirely arbitrary and capricious tyranny over a man
to whom he has taken a dislike. But such conditions, though not
impossible, would, at the worst, be rare exceptions in a prosperous
competitive society.

A complete monopoly of employment, such as would exist in a
fully socialist state in which the government was the only em-
ployer and the owner of all the instruments of production, would
possess unlimited powers of coercion. As Leon Trotsky discovered:
“In a country where the sole employer is the State, opposition
means death by slow starvation. The old principle, who does not
work shall not eat, has been replaced by a new one: who does not
obey shall not eat.”s

Except in such instances of monopoly of an essential service, the
mere power of withholding a benefit will not produce coercion.
The use of such power by another may indeed alter the social land-
scape to which I have adapted my plans and make it necessary for
me to reconsider all my decisions, perhaps to change my whole
scheme of life and to worry about many things 1 had taken for
granted. But, though the alternatives before me may be distress-
ingly few and uncertain, and my new plans of a makeshift charac-
ter, yet it is not some other will that guides my action. I may have
to act under great pressure, but I cannot be said to act under
coercion. Even if the threat of starvation to me and perhaps to my
family impels me to accept a distasteful job at a very low wage,
even if I am "‘at the mercy” of the only man willing to employ me,
I am not coerced by him or anybody else. So long as the act that
has placed me in my predicament is not aimed at making me do or
not do specific things, so long as the intent of the act that harms
me is not to make me serve another person’s ends, its effect on my
. freedom is not different from that of any natural calamity—a fire
or a f}ilood that destroys my house or an accident that harms my
health,

4. True coercion occurs when armed bands of conquerors make
the subject people toil for them, when organized gangsters extort a
levy for “protection,” when the knower of an evil secret black-
mails his victim, and, of course, when the state threatens to inflict
punishment and to employ physical force to make us obey its com-
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mands. There are many degrees of coercion, from the extreme case
of the dominance of the master over the slave or the tyrant over
the subject, where the uniimited power of punishment exacts com-
plete submission to the will of the master, to the instance of the
single threat of inflicting an evil to which the threatened would
prefer almost anything else.

Whether or not attempts to coerce a particular person will be

successful depends in a large measure on that person’s inner
strength: the threat of assassination may have less power to turn
one man from his aim than the threat of some minor incon-
venience in the case of another. But while we may pity the weak or
the very sensitive person whom a mere frown may “compel” to do
what he would not do otherwise, we are concerned with coercion
that is likely to affect the normal, average person. Though this
will usually be some threat of bodily harm to his person or his dear
ones, or of damage to a valuable or cherished possession, it need not
consist of any use of force or violence. One may frustrate another's
every attempt at spontanecus action by placing in his path an
infinite variety of minor obstacles: guile and malice may well find
the means of coercing the physically stronger. It is not impossible
for a horde of cunning boys to drive an unpopular person out of
town. :
In some degree all close relationships between men, whether
they are tied to one another by affection, economic necessity, or
physical circumstances {such as on a ship or an expedition), pro-
vide opportunities for coercion. The conditions of personal do-
mestic service, like all more intimate relations, undoubtedly offer
opportunities for coercion of a peculiarly oppressive kind and are,
in consequence, felt as restrictions on personal liberty. And a
morose husband, a nagging wife, or a hysterical mother may make
lite intolerable unless their every mood is obeyed. But here society
can do little to protect the individual beyond making such associa-
tions with others truly voluntary. Any attempt to regulate these
intimate associations further would clearly involve such far-reach-
ing restrictions on choice and conduct as to produce even greater
coercion: if people are to be free to choose their associates and inti-
mates, the coercion that arises from voluntary assoctation cannot
be the concern of government.

The reader may feel that we have devoted more space than is
necessary to the distinction between what can be legitimately
called “coercion” and what cannot and between the more severe
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forms of coercion, which we should prevent, and the lesser forms,
which ought not to be the concern of authority. But, as in the case
of liberty, a gradual extension of the concept has almost deprived
it of value. Liberty can be so defined as to make it impossible of
attainment. Similarly, coercion can be so defined as to make it an
all-pervasive and unavoidable phenomenon.® We cannot prevent
all harm that a person may inflict upon another, or even all the
milder forms of coercion to which life in close contact with other
men exposes us; but this does not mean that we ought not to try
to prevent all the more severe forms of coercion, or that we ought
not to define liberty as the absence of such coercion.

5. Since coercion is the control of the essential data of an indi-
vidual’s action by another, it can be prevented only by enabling
the individual to secure for himself some private sphere where he is
protected against such interference. The assurance that he can
count on certain facts not being deliberately shaped by another can
" be given to him only by some authority that has the necessary
power. It is here that coercion of one individual by another can be
prevented only by the threat of coercion.

The existence of such an assured free sphere seems to us so much
a normal condition of life that we are tempted to define “coercion’
by the use of such terms as “the interference with legitimate ex-
pectations,” or “infringement of rights,” or “arbitrary interfer-
ence.”” But in defining coercion we cannot take for granted the
arrangements intended to prevent it. The “legittmacy” of one’s
expectations or the “rights’’ of the individual are the result of the
recognition of such a private sphere. Coercion not only would exist
" but would be much more common if no such protected sphere ex-
isted. Only in a society that has already attempted to prevent
coercion by some demarcation of a protected sphere can a concept
like “arbitrary interference” have a definite meaning.

If the recognition of such individual spheres, however, is not it-
self to become an instrument of coercion, their range and content
must not be determined by the deliberate assignment of particular
things to particular men. If what was to be included in a man’s
private sphere were to be determined by the will of any man or
group of men, this would simply transfer the power of coercion to
that will. Nor would it be desirable to have the particular contents
of a man’s private sphere fixed once and for all. If people are to
-make the best use of their knowledge and capacities and foresight,
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it 1s desirable that they themselves have some voice in the deter-
mination of what will be included in their personal protected
sphere.

The solution that men have found for this problem rests on the
recognition of general rules governing the conditions under which
objects or circumstances become part of the protected sphere of a
person or persons. The acceptance of such rules enables each mem-
ber of a society to shape the content of his protected sphere and all
members to recognize what belongs to their sphere and what does
not.

We must not think of this sphere as consisting exclusively, or
even chiefly, of material things. Although to divide the material
objects of our environment into what is mine and what is another’s
is the principal aim of the rules which delimit the spheres, they
also secure for us many other “rights,” such as security in certain
uses of things or merely protection against interference with our
actwons.

6. The recognition of private or several® property is thus an es-
sential condition for the prevention of coercion, though by no
means the only one. We are rarely in a position to carry out a co-
herent plan of action unless we are certain of our exclusive control
of some material objects; and where we do not control them, it is
necessary that we know who does if we are to collaborate with
others. The recognition of property is clearly the first step in the
delimitation of the private sphere which protects us against coer-
cion; and it has long been recognized that “a people averse to the
institution of private property is without the first element of free-
dom”? and that “nobody is at liberty to attack several property
and to say at the same time that he values civilization, The history
of the two cannot be disentangled.”!® Modern anthropology con-
firms the fact that “private property appears very definitely on
ptimitive levels” and that “the roots of property as a legal prin-
ciple which determines the physical relationships between man and
his environmental setting, natural and artificial, are the very
prerequisite of any ordered action in the cultural sense.”!

In modern society, however, the essential requisite for the pro-
tection of the individual against coercion is not that he possess
property but that the material means which enable him to pursue
any plan of action should not be all in the exclusive control of one
other agent. It is one of the accomplishments of modern_society
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that freedom may be énjoyed by a person with practically no
property of his own {beyond personal belongings like clothing—
and even these can be rented)™ and that we can leave the care of
the property that serves our needs largely to others. The important
point is that the property should be sufficiently dispersed so that
the individual is not dependent on particular persons who alone
can provide him with what he needs or who alone can employ him.

That other people’s property can be serviceable in the achieve-
ment of our aims is due mainly to the enforcibility of contracts.
The whole network of rights created by contracts is as important a
part of our own protected sphere, as much the basis of our plans,
as any property of our own. The decisive condition for mutually
advantageous collaboration between people, based on voluntary
consent rather than coercion, is that there be many people who can
serve one’s needs, so that nobody has to be dependent on specific
persons for the essential conditions of life or the possibility of de-
velopment in some direction. [t is competition made possible by

‘the dispersion of property that deprives the individual owners of
particular things of all coercive powers.

In view of a2 common misunderstanding of a famous maxim,'? it
should be mentioned that we are independent of the will of those
whose services we need because they serve us for their own pur-
poses and are normally little interested in the uses we make of
their services. We should be very dependent on the betiefs of our
fellows if they were prepared to sell their products to us only when
they approved of our ends and not for their own advantage. It is
largely because in the economic transactions of everyday life we
are only impersonal means to our fellows, who help us for their
own purposes, that we can count on such help from complete
strangers and use it for whatever end we wish.!

The rules of property and contract are required to delimit the
individual’s private sphere wherever the resources or services
needed for the pursuit of his aims are scarce and must, in conse-
quence, be under the control of some man or another. But if this
is true of most of the benefits we derive from men’s efforts, it is not
true of all. There are some kinds of services, such as sanitation or
roads, which, once they are provided, are normally sufficient for all
who want to use them. The provision of such services has long been
a recognized field of public effort, and the right to share in them is
an important part of the protected sphere of the individual. We
need only remember the role that the assured “access to the King’s
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highway’ has played in history to see how important such rights
may be for individual liberty.

We cannot enumerate here all the rights or protected interests
which serve to secure to the legal person a known sphere of unim-
peded action. But, since modern man has become a little insensi-
tive on this point, it ought perhaps to be mentioned that the recog-
nition of a protected individual sphere has in times of freedom
normally included a right to privacy and secrecy, the conception
that a man’s house is his castle!® and that nobody has a right even
to take cognizance of his activities within it.

7. The character of those abstract and general rules that have
been evolved to limit coercion both by other individuals and by the
state will be the subject of the next chapter. Here we shall consider
in a general way how that threat of coercion which is the only
means whereby the state can prevent the coercion of one individual
by another can be deprived of most of its harmful and objection-
able character.

This threat of coercion has a very different effect from that of
actual and unavoidable coercion, if it refers only to known circum-
stances which can be avoided by the potential object of coercion.
The great majority of the threats of coercion that a free society
must employ are of this avoidable kind. Most of the rules that it
enforces, particularly its private law, do not constrain private per-
sons (as distinguished from the servants of the state) to perform
specific actions. The sanctions of the law are designed only to pre-
vent a person from doing certain things or to make him perform
obligations that he has voluntarily incurred.

Provided that I know beforehand that if I place myself in a par-
ticular position, [ shall be coerced and provided that I can avoid
putting myself in such a position, 1 need never be coerced. At least
insofar as the rules providing for coercion are not aimed at me per-
sonally but are so framed as to apply equally to all people in simi-
lar circumstances, they are no different from any of the natural
obstacles that affect my plans. In that they tell me what will hap-
pen if 1 do this or that, the laws of the state have the same
significance for me as the laws of nature; and I can use my knowl-
edge of the laws of the state to achieve my own aims as I use my
knowledge of the laws of nature.
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8. Of course, in some respects the state uses coercion to make us
perform particular actions. The most important of these are taxa-
tion and the various compulsory services, especially in the armed
forces. Though these are not supposed to be avoidable, they are at
least predictable and are enforced irrespective of how the individ-
val would otherwise employ his energies; this deprives them largely
of the evil nature of coercion. If the known necessity of paying a
certain amount in taxes becomes the basis of all my plans, if a
period of military service is a foreseeable part of my career, then I
can follow a general plan of life of my own making and am as inde-
pendent of the will of another person as men have learned to be in
society. Though compulsory military service, while it lasts, un-
doubtedly involves severe coercion, and though alifelong conseript
could not be said ever to be free, a predictable limited period of
military service certainly restricts the possibility of shaping one’s
own [ife less than would, for instance, a constant threat of arrest
‘resorted to by an arbitrary power to ensure what it regards as good
behavior. -

The interference of the coercive power of government with our
lives is most disturbing when it is neither avoidable nor predict-
able. Where such coercion is necessary even in a free society, as
when we are called to serve on a jury or to act as special con-
stables, we mitigate the effects by not allowing any person to pos-
sess arbitrary power of coercion. Instead, the decision as to who
must serve is made to rest on fortuitous processes, such as the
drawing of lots. These unpredictable acts of coercion, which follow
from unpredictable events but conform to known rules, affect our
lives as do other “acts of God,” but do not subject us to the ar-
bitrary will of another person.

9. Is the prevention of coercion the only justification for the use

. of the threat of coercion by the state? We can probably include all
forms of violence under coercion or at Jeast maintain that a suc-
cessful prevention of coercion will mean the prevention of all kinds
of violence. There remains, however, one other kind of harmful
action which 1t is generally thought desirable to prevent and which
at first may seem distinct. This is fraud and deception. Yet, though

it would be straining the meaning of words to call them “coer-
cion,” on examination it appears that the reasons why we want to
prevent them are the same as those applying to coercion. Decep-
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tion, like coercion, 1s a form of manmpulating the data on which a
person counts, in order to make him do what the deceiver wants
him to do. Where it is successful, the deceived becomes in the same
manner the unwilling tool, serving another man’s ends without ad-
vancing his own. Though we have no single word to cover both, all
we have said of coercion applies equally to fraud and deception.

With this correction, it seems that freedom demands no more
than that coercion and violence, fraud and deception, be pre-
vented, except for the use of coercion by government for the sole
purpose of enforcing known rules intended to secure the best condi-
tions under which the individual may give his activities a coherent,
rational pattern.

The probiem of the limit of coercion is not the same as that con-
cerning the proper function of government. The coercive activities
of government are by no means its only tasks. I't is true that the
non-coercive or purely service activities that government under-
takes are usually financed by coercive means. The medieval state,
which financed its activities mainly with the income from its prop-
erty, might have provided services without resorting to coercion.
Under modern conditions, however, it seems hardly practicable
that government should provide such services as the care for the
disabled or the infirm and the provision of roads or of information
without relying on its coercive powers to finance them.

It is not to be expected that there will ever be complete unanim-
ity on the desirability of the extent of such services, and it is at
least not obvious that coercing people to contribute to the achieve-
ment of ends in which they are not interested can be morally justi-
fied. Up to a point, most of us ind it expedient, however, to make
such contributions on the understanding that we will in turn profit
from similar contributions of others toward the realization of our
own ends.

Qutside the field of taxation, it is probably desirable that we
should accept only the prevention of more severe coercion as the
justification for the use of coercion by government. This criterion,
perhaps, cannot be applied to each single legal rule, but only to the
legal system as a whole. The protection of private property as a
safeguard against coercion, for instance, may require special provi-
sions that do not mdmdually serve to reduce coercion but serve
merely to insure that private property does not unnecessarily im-
pede action that does not harm the owner. But the whole concep-
tion of interference or non-interference by the state rests on the
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assumption of a private sphere delimited by general rules enforced
by the state; and the real issue is whether the state ought to confine
its coercive action to enforcing these rules or go beyond this.

Attempts have often been made, notably by John Stuart Mill
to define the private sphere that should be immune from coercion in
terms of a distinction between actions that affect only the acting
person and those which also affect others. But, as there is hardly
any action that may not conceivably affect others, this distinction
has not proved very useful. It is anly by delimiting the protected
sphere of each individual that the distinction becomes significant.
Its aim cannot be to protect people against all actions by others
that may be harmful to them!” but only to keep certain of the data
of their actions from the control of others. In determining where
the boundaries of the protected sphere ought to be drawn, the im-
portant question is whether the actions of other people that we
wish to see prevented would actually interfere with the reasonable
expectations of the protected person.

In particular, the pleasure or pain that may be caused by the
knowledge of other people’s actions should never be regarded as a
legitimate cause for coercion. The enforcement of religious con-
formity, for instance, was a legitimate object of government when
people believed in the collective responsibility of the community
toward some deity and 1t was thought that the sins of any mem-
ber would be visited upon all. But where private practices cannot
affect anybody but the voluntary adult actors, the mere dislike of
what is being done by others, or even the knowledge that others
harm themselves by what they do, provides no legitimate ground
for coercion.!®

We have seen that the opportunities of learning about new possi-
bilities that the growth of civilization constantly offers provide
one of the main arguments for freedom; it would therefore make
nonsense of the whole case for freedom if, because of the envy of
others'® or because of their dislike of anything that disturbs their
ingrained habits of thought, we should be restrained from pursuing
certain activities. While there is clearly a case for enforcing rules of
conduct in public places, the bare fact that an action is disliked by
some of those who learn about it cannot be a sufficient ground for
prohibiting 1t.

Gcncral]y speaking, this means that the morality of action with-
in the private sphere is not a proper object for coercive control by
the state. Perhaps one of the most important characteristics that
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distinguish a free from an unfree society is indeed that, in matters
of conduct that do not directly affect the protected sphere of
others, the rules which are in fact observed by most are of a volun-
tary character and not enforced by coercion, Recent experience
with totalitarian regimes has emphasized the importance of the
principle ‘“never [to] identify the cause of moral values with that of
the State.”® It is indeed probable that more harm and misery have
been caused by men determined to use coercion to stamp out a
moral evil than by men intent on doing evil.

10. Yet the fact that conduct within the private sphere is not a
proper object for coercive action by the state does not necessarily
mean that in a free society such conduct should also be exempt
from the pressure of opinion or disapproval. A hundred years ago,
in the stricter moral atmosphere of the Victorian era, when at the
same time coercion by the state was at a minimum, John Stuart
Mill directed his heaviest attack against such “moral coercion.”®
In this he probably overstated the case for liberty. At any rate, it
probably makes for greater clarity not to represent as coercion the
pressure that public approval or disapproval exerts to secure
obedience to moral rules and conventions.

We have already seen that coercion is, in the last resort, a matter
of degree and that the coercion which the state must both prevent
and threaten for the sake of liberty is only coercien in its more
severe forms—the kind which, when threatened, may prevent a
person of normal strength from pursuing an ohJect important to
him. Whether or not we wish to call coercion those milder forms of
pressure that society applies to nonconformists, there can be little
question that these moral rules and conventions that possess less
binding power than the law have an important and even indis-
pensable role to perform and probably do as much to facilitate life
in society as do the strict rules of law. We know that they will be
observed only generally and not universally, but this knowledge
still provides useful guidance and reduces uncertainty. While the
respect for such rules does not prevent people from occasionally
behaving in a manner that is disapproved, it limits such be-
havior to instances in which it is fairly important to the person
to disregard the rules. Sometimes these non-coercive rules may
represent an experimental stage of what later in a modified form
may grow into law, More often they will praovide a flexible back-
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ground of more or less unconscious habits which serve as a guide to
most people’s actions. On the whole, those conventions and norms
of social intercourse and individual conduct do not constitute a
serious Infringement of individual liberty but secure a certain
minimum of uniformity of conduct that assists individual efforts
more than it impedes them.
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CHAPTER TEN

Law, Commands, and Order

Order 15 mot a pressure fmposed upon society
from without, bul an equilibrium whick is set up
from within.

J. OrteGA ¥ GassET

1. “The rule whereby the indivisible border line is fixed within
which the being and activity of each individual obtain a secure
end free sphere is the law.””* Thus one of the great’legal scholars of
the last century stated the basic conception of the law of liberty.
This conception of the law which made it the basis of freedom has
since been largely lost. It will be the chief aim of this chapter to
recover and make more precise the conception of the law on which
the ideal of freedom under the law was built and which made it
possible to speak of the law as “'the science of liberty.”?

Life of man in society, or even of the social animals in groups, is
made possible by the individuals acting according to certain rules.
With the growth of intelligence, these rules tend to develop from
unconscious habits into explicit and articulated statements and at
the same time to become more abstract and general. Our familiar-
ity with the institutions of law prevents us from seeing how subtle
and complex a device the delimitation of individual spheres by
abstract rules is. If it had been deliberately designed, it would de-
serve to rank among the greatest of human inventions. But it has,
of course, been as little invented by any one mind as language or
money or most of the practices and conventions on which social
life rests.®

A kind of delimitation of individual spheres by rules appears
even in animal societies. A degree of order, preventing too frequent
fights or interference with the search for food, etc., here arises

{148}



- The Distinction between Commands and Laws

often from the fact that the individual, as it strays farther from its
lair, becomes less ready to fight. In consequence, when two individ-
uals meet at some Intermediate place, one of them will usually
withdraw without an actual trial of strength. Thus a sphere be-
longing to each individual is determined, not by the demarcation
of a concrete boundary, but by the observation of a rule—a rule, of
course, that is not known as such by the individual but that is
honored in action. The illustration shows how even such uncon-
scious habits wili involve a sort of abstraction: a condition of such
generality as that of distance from home will determine the re-
sponse of any individual on meeting another. If we tried to define
any of the more truly social habits that make possible the life of
animals in groups, we should have to state many of them in terms
of abstract rules.

That such abstract rules are regularly observed in action does
not mean that they are known to the individual in the sense that it
could communicate them. Abstraction occurs whenever an individ-

‘ual responds in the same manner to circumstances that have only
some features in common.* Men generally act in accordance with
abstract rules in this sense long before they can state them.® Even
when they have acquired the power of conscious abstraction, their
conscious thinking and acting are probably still guided by a great
many such abstract rules which they obey without being able to
formulate them. The fact that a rule is generally obeyed in action
therefore does not mean that it does not still have to be discovered
and formulated in words.

2. The nature of these abstract rules that we call “laws” in the

- strict sense is best shown by contrasting them with specific and
particular commands. If we take the word “‘command” in its wid-
est sense, the general rules governing human conduct might indeed
also be regarded as commands. Laws and commands differ in the
same way from statements of fact and therefore belong to the same
logical category. But a general rule that everybody obeys, unlike a
command proper, does not necessarily presuppose a person who
has issued it. It also differs from a command by its generality and
abstractness.® The degree of this generality or abstractness ranges
continuously from the order that tells a man to do a particular
thing here and now to the instruction that, in such and such condi-
tions, whatever he does will have to satisfy certain requirements.
Law in its ideal form might be described as a “once-and-for-all”
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command that 1s directed to unknown people and that is ab-
stracted from all particular circumstances of time and place and
refers only to such conditions as may occur anywhere and at any
time. It is advisable, however, not to confuse laws and commands,
though we must recognize that laws shade gradually into com-
mands as their content becomes more specific.

The important difference between the two concepts lies in the
fact that, as we move from commands to laws, the source of the
decision on what particular action is to be taken shifts progres-
sively from the issuer of the command or law to the acting person.
The ideal type of command determines uniquely the action to be
performed and leaves those to whom it is addressed no chance to
use their own knowledge or follow their own predilections. The
action performed according to such commands serves exclusively
the purposes of him who has issued it. The ideal type of law, on the
other hand, provides merely additional information to be taken
into account in the decision of the actor.

The manner in which the aims and the knowledge that guide a
particular action are distributed between the authority and the
performer is thus the most important distinction between general
laws and specific commands. It can be illustrated by the different
ways in which the chief of a primitive tribe, or the head of a house-
hold, may regulate the activities of his subordinates. At the one
extreme will be the instance where he relies entirely on specific
orders and his subjects are not allowed to act at all except as or-
dered. If the chief prescribes on every occasion every detail of the
actions of his subordinates, they will be mere tools, without an
opportunity of using their own knowledge and judgment, and all
the aims pursued and all the knowledge utilized will be those of the
chief. In most circumstances, however, it will better serve his pur-
poses if he gives merely general instructions about the kinds of ac-
tions to be performed or the gnds to be achieved at certain times,
and leaves it to the different individuals to fill in the details ac-
cording to circumstances—that is, according to their knowledge.
Such general instructions will already constitute rules of a kind,
and the action under them will be guided partly by the knowledge
of the chief and partly by that of the acting persons. It will be the
chief who decides what results are to be achieved, at what time, by
whom, and perhaps by which means; but the particular manner in
which they are brought about will be decided by the individuals
responsible. The servants of a big household or the employees of 2
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plant will thus be mostly occupied with the routine of carrying out
standing orders, adapting them all the time to particular circum-
stances and only occasionally receiving specific commands.

In these citcumstances the ends toward which all activity is di-
rected are still those of the chief. He may, however, also allow
members of the group to pursue, within certain limits, their own
ends. This presupposes the designation of the means that each may
use for his purposes. Such an allocation of means may take the
form of the assignment of particular things or of times that the
individual may use for his own ends. Such a listing of the rights of
each individual can be altered only by specific orders of the chief.
Or the sphere of free action of each individual may be determined
and altered in accordance with general rules laid down in advance
for longer periods, and such rules can make 1t possible for each
individual by his own action (such as bartering with other mem-
bers of the group or earning premiums offered by the head for
merit) to alter or shape the sphere within which he can direct his
‘action for his own purposes. Thus, from the delimitation of a pri-
vate sphere by rules, a right like that of property will emerge.

3. A similar transition from specificity and concreteness to in-
creasing generality and abstractness we also find in the evolution
from the rules of custom to law in the modern sense. Compared
with the laws of a society that cultivates individual freedom, the
rules of conduct of a primitive society are relatively concrete.
They not merely limit the range within which the individual can
shape his own action but often prescribe specifically how he must
proceed to achieve particular results, or what he must do at par-
ticular times and places, In them the expression of the factual
knowledge that certain effects will be produced by a particular pro-
cedure and the demand that this procedure be followed in appro-
priate conditions are still undifferentiated. To give only one illus-
- tration: the rules which the Bantu observes when he moves be-
tween the fourteen huts of his village along strictly prescribed lines
according to his age, sex, or status greatly restrict his choice.”
Though he is not obeying another man’s will but impersonal cus-
tom, having to observe a ritual to reach a certain point restricts
his choice of method more than is necessary to secure equal free-
dom to others.

The “compulsion of custom” becomes an obstacle only when the
customary way of doing things is no longer the only way that the
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individual knows and when he can think of other ways of achieving
a desirable object. It was largely with the growth of individual in-
telligence and the tendency to break away from the habitual man-
ner of action that it became necessary to state explicitly or re-
formulate the rules and gradually to reduce the positive prescrip-
tions to the essentially negative confinement to a range of actions
that will not interfere with the similarly recognized spheres of
others.

The transition from specific custom to law illustrates even better
than the transition from command to law what, for lack of a better
term, we have called the “abstract character” of true law.? Its
general and abstract rules specify that in certain circumstances
action must satisfy certain conditions; but all the many kinds of
action that satisfy these conditions are permissible. The rules
merely provide the framework within which the individual must
move but within which the decisions are his. So far as his relations
with other private persons are concerned, the prohibitions are al-
most entirely of a negative character, unless the person to whom
they refer has himself, by his actions, created conditions from
which positive obligations arise. They are instrumental, they are
means put at his disposal, and they provide part of the data which,
together with his knowledge of the particular circumstances of
time and place, he can use as the basis for his decisions. "

Since the laws determine only part of the conditions that the
actions of the individual will have to satisfy, and apply to un-
known people whenever certain conditions are present, irrespective
of most of the facts of the particular situation, the lawgiver cannot
foresee what will be their effect on particular people or for what
purposes they will use them., When we call them “instrumental,”
we mean that in obeying them the individual still pursues his own
and not the lawgiver’s ends. Indeed, specific ends of action, being
always particulars, should not enter into general rules. The law
will prohibit killing another person or killing except under condi-
tions so defined that they may occur at any time or place, but not
the killing of particular individuals.

In observing such rules, we do not serve another person’s end,
nor can we properly be said to be subject to his will. My action can
hardly be regarded as subject to the will of another person if I use
his rules for my own purposes as I might use my knowledge of a
law of nature, and if that person does not know of my existence or
of the particular circumstances in which the rules will apply to me
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ot of the effects they will have on my plans. At least in all those
instances where the coercion threatened is aveoidable, the law
merely alters the means at my disposal and does not determine the
ends I have to pursue. It would be ridiculous to say that I am
obeying another’s will in fulfilling a contract, when I could not have
concluded it had there not been a recognized rule that promises
must be kept, or in accepting the legal consequence of any other
action that I have taken in full knowledge of the law.

The significance for the individual of the knowledge that certain
rules will be universally applied is that, in consequence, the dif-
ferent objects and forms of action acquire for him new properties.
He knows of man-made cause-and-effect relations which he can
make use of for whatever purpose he wishes. The effects of these
man-made laws on his actions are of precisely the same kind as
those of the laws of nature: his knowledge of either enables him to
foresece what will be the consequences of his actions, and it helps
him to make plans with confidence. There is little difference be-
‘tween the knowledge that if he builds a bonfire on the floor of his
living room his house will burn down, and the knowledge that if he
sets his neighbor’s house on fire he will find himself in jail. Like the
laws of nature, the laws of the state provide fixed features in the
environment in which he has to move; though they eliminate cer-
tain choices open to him, they do not, as a rule, limit the choice to
some specific action that somebody else wants him to take.

4, The conception of freedom under the law that is the chief
concern of this book rests on the contention that when we obey
laws, in the sense of general abstract rules laid down irrespective of
their application to us, we are not subject to another man’s will
and are therefore free. It is because the [awgiver does not know the
particular cases to which his rules will apply, and it is because the

_ judge who applies them has no choice in drawing the conclusions
that follow from the existing body of rules and the particular facts
of the case, that it can be said that laws and not men rule. Because
the rule is laid down in ignorance of the particular case and no
man’s will decides the coercion used to enforce it, the law is not
arbitrary.® This, however, is true only if by “law’” we mean the
general rules that apply equally to everybody. This generality is
probably the most important aspect of that attribute of law which
we have called its “abstractness.” As a true law should not name
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any particulars, so it should especially not single out any specific
persons or group of persons.

The significance of a system in which all coercive action of gov-
ernment is confined to the execution of general abstract rules is
often stated in the words of one of the great historians of the law;
“*The movement of progressive societies has hitherto been a move-
ment from Status to Contracs.”® The conception of status, of an as-
signed place that each individual occuptes in society, corresponds,
indeed, to a state in which the rules are not fully general but single
. out particular persons or groups and confer upon them special
rights and duties. The emphasis on contract as the opposite of
status is, however, a little misleading, as it singles out one, albeit
the most important, of the instruments that the law supplies to the
individual to shape his own position. The true contrast to a reign
of status is the reign of general and equal laws, of the rules which
are the same for all, or, we might say, of the rule of /eges in the
original meaning of the Latin word for laws—/eges that is, as op-
posed to the privi-leges.

The requirement that the rules of true law be general does not
mean that sometimes special rules may not apply to different
classes of people if they refer to properties that only some people

possess. There may be rules that can apply only to women or to the

blind or to persons above a certain age. (In most such instances it
would not even be necessary to name the class of people to whom
the rule applies: only a woman, for example, can be raped or got
with child.) Such distinctions will not be arbitrary, will not subject
one group to the will of others, if they are equally recognized as
Justified by those inside and those outside the group. This does not
mean that there must be unanimity as to the desirability of the
distinction, but merely that individual views will not depend on
whether the individual is in the group or not. So long as, for in-
stance, the distinction is favored by the majority both inside and
outside the group, there is a strong presumption that it serves the
ends of both. When, however, only those inside the group favor the
distinction, 1t is clearly privilege; while if ondy those outside favor
it, it 1s discrimination. What is privilege to some is, of course,
always discrimination to the rest.

5. It is not to be denied that even general, abstract rules,
equally applicable to all, may possibly constitute severe restric-
tions on liberty. But when we reflect on it, we see how very un-
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likely this is. The chief safeguard is that the rules must apply to
those who lay them down and those who apply them—that 1s, to
the government as well as the governed—and that nobody has the
power to grant exceptions. 1f all that is prahibited and enjoined is
prohibited and enjoined for all without exception (unless such ex-
ception follows from another general rule) and if even authority
has no special powers except that of enforcing the law, little that
anybody may reasonably wish to do is likely to be prohibited. It is
possible that a fanatical religious group will impose upon the rest
restrictions which its members will be pleased to observe but which
will be obstacles for others in the pursuit of important aims. But if
it is true that religion has often provided the pretext for the estab-
lishing of rules felt to be extremely oppressive and that religious
liberty is therefore regarded as very important for freedom, it is
also significant that religious beliefs seem to be almost the only
ground on which general rules seriously restrictive of liberty have
ever been universally enforced. But how comparatively innocuous,
‘even if irksome, are most such restrictions imposed on literaily
everybody, as, for instance, the Scottish Sabbath, compared with
those that are likely to be imposed only on some! It is significant
that most restrictions on what we regard as private affairs, such as
sumptuary legislation, have usually been imposed only on selected
groups of people or, as in the case of prohibition, were practicable
only because the government reserved the right to grant excep-
tions.

It should also be remembered that, so far as men’s actions to.
ward other persons are concerned, freedom can never mean more
than that they are restricted only by general rules. Since there is
no kind of action that may not interfere with another person’s pro-
tected sphere, neither speech, nor the press, nor the exercise of re-
ligion can be completely free. In all these fields (and, as we shall
see later, in that of contract) freedom does mean and can mean

- only that what we may do is not dependent on the approval of any
person or authority and is limited only by the same abstract rules
that apply equally to all.

But if it is the law that makes us free, this is true only of the law
in this sense of abstract general rule, or of what is called “the law
in the material meaning,”” which differs from law in the merely
formal sense by the character of the rules and not by their origin.!
The “law” that is a specific command, an order that is called a
“law™ merely because it emanates from the legislative authority, is
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the chief instrument of oppression. The confusion of these two con-
ceptions of law and the loss of the belief that laws can rule, that
men in laying down and enforcing laws in the former sense are not
enforcing their will, are among the chief causes of the decline of
liberty, to which legal theory has contributed as much as political
doctrine.

We shall have to return later to the manner in which modern
legal theory has increasingly obscured these distinctions. Here we
can only indicate the contrast between the two concepts of law by
giving examples of the extreme positions taken on them. The clas-
sical view 1s expressed in Chief Justice John Marshall's famous
statement: ‘' Judicial power; as contradistinguished from the power
of laws, has no existence. Courts are mere instruments of law, and
can will nothing.”"? Hold against this the most frequently quoted
statement of a modern jurist, that has found the greatest favor
among so-called progressives, namely, Justice Holmes’s that “gen-
eral propositicns do not decide concrete cases.”’!? The same posi-
tion has been put by a centemporary political scientist thus: “The
law cannot rule. Only men can exercise power over other men. To
say that the }aw rules and not men, may consequently signify that
the fact 15 to be hidden that men rule over men."”*

The fact is that, if “to rule” means to make men obey another’s
will, government has no such power to rule in a free society. The °
citizen as citizen cannot be ruled in this sense, cannot be ordered
about, no matter what his position may be in the job he has chosen
for his own purposes or while, in accordance with the law, he tem-
porarily becomes the agent of government. He can be ruled, how-
ever, in the sense in which “'to rule” means the enforcement of gen-
eral rules, laid down irrespective of the particular case and equally
applicable to all. For here no human decision will be required in the
great majority of cases to which the rules apply; and even when a
court has to determine how the general rules may be applied to a
particular case, it is the implications of the whole system of ac-
cepted rules that decide, not the will of the court.

6. The rationale of securing to each individual a known range
within which he can decide on his actions is to enable him to make
the fullest use of his knowledge, especially of his concrete and
often unique knowledge of the particular circumstances of time
and place.® The law tells him what facts he may count on and
thereby extends the range within which he can predict the conse-
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quences of his actions. At the same time it tells him what possible
consequences of his actions he must take into account or what he
will be held responsible for. This means that what he is allowed or
required to do must depend only on circumstances he can be pre-
sumed to know or be able to ascertain. No rule can be effective, or
can leave him free to decide, that makes his range of free decisions
dependent on remote consequences of his actions beyond his ability
to foresee. Even of those effects which he might be presumed to
foresee, the rules will single out some that he will have to take into
account while allowing him to disregard others. In particular, such
rules will not merely demand that he must not do anything that
will damage others but will be—or should be-—so expressed that,
when applied to a particular situation, they will clearly decide
which effects must be taken into account and which need not.

If the law thus serves to enable the individual to act effectively
on his own knowledge and for this purpose adds to his knowledge,
it also embodies knowledge, or the results of past experience, that
are utilized so long as men act under these rules. In fact, the col-
lahoration of individuals under common rules rests on a sort of
division of knowledge,” where the individual must take account of
particular circumstances but the law ensures that their action will
be adapted to certain general or permanent characteristics of their
society. This experience, embodied in the law, that individuals
utilize by observing rules, is difficult to discuss, since it is ordinar-
ily not known to them or to any one person. Most of these rules
have never been deliberately invented but have grown through a
gradual process of trial and error in which the experience of succes-
sive generations has helped to make them what they are. In most
instances, therefore, nobody knows or has ever known zll the rea-
sons and considerations that have led to a rule being given a par-
ticular form. We must thus often endeavor to discover the func-
tions that a rule actually serves. If we do not know the rationale of
a particular rule, as is often the case, we must try to understand
what its general function or purpose is to be if we are to improve
upon it by deliberate legislation.

Thus the rules under which the citizens act constitute an adap-
tation of the whole of society to its environment and to the general
characteristics of its members, They serve, or should serve, to as-
sist the individuals in forming plans of action that they will have a
good chance of carrying through. The rules'may have come to exist
merely because, in a certain type of situation, friction is likely to
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arise among individuals about what each is entitled to do, which
can be prevented only if there is a rule to tell each clearly what his
rights are. Here it i1s necessary merely that some known rule cover
the type of situation, and it may not matter greatly what its con-
tents are.

There will, however, often be several possible riles which satisfy
this requirement but which will not be equally satisfactory. What
exactly i1s to be included in that bundle of rights that we call
“property,” especially where land 1s concerned, what other rights
the protected sphere 15 to include, what contracts the state is to
enforce, are all issues in which only experience will show what is
the most expedient arrangement. There 15 nothing “natural” in
any particular definition of rights of this kind, such as the Roman
conception of property as a right to use or abuse an object as one
pleases, which, however often repeated, is in fact hardly practi-
cable in its strict form. But the main features of all somewhat more
advanced legal orders are sufficiently similar to appear as mere
elaborations of what David Hume called the “‘three fundamental
taws of nature, that of the stability of possession, of transference by
consent, and of the performance of promises.”\

Our concern here cannot be, however, the particular content but
only certain general attributes which these rules ought to possess
in a free society. Since the lawgiver cannot foresee what use the
persons affected will make of his rules, he can only aim to make
them beneficial on the whole or in the majority of cases. But, as
they operate through the expectations that they create, it is essen-
tial that they be always applied, irrespective of whether or not the
consequences in a particular instance seem desirable.’® That the
legislator confines himself to general rules rather than particular
commands is the consequence of his necessary ignorance of the
special circumstances under which they apply; all he can do is to
provide some firm data for the use of those who have to make
plans for particular actions. But in fixing for them only some of the
conditions of their actions, he can provide opportunities and
chances, but never certainties so far as the results of their efforts
are concerned.

The necessity of emphasizing that it is of the essence of the ab-
stract rules of law that they will enly be likely to be beneficial in
most cases to which they apply and, in fact, are one of the means
by which man has learned to cope with his constitutional ignorance,
has been imposed on us by certain rationalist interpretations of
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utilitarianism. It is true enough that the justification of any par-
ticular rule of law must be its usefulness—even though this useful-
ness may not be demonstrable by rational argument but known
only because the rule has in practice proved itself more convenient
than any other. But, generally speaking, only the rule as a whole
must be so justified, not its every application.’® The idea that each
conflict, in law or in morals, should be so decided as would seem
most expedient to somebody who could comprehend all the conse-
guences of that decision involves the denial of the necessity of any
rules. “Only a society of omniscient individuals could give each
person camplete liberty to weigh every particular action on general
utilitarian grounds.”’*® Such an “extreme’ utilitarianism leads to
absurdity; and only what has been called “restricted” utilitarian-
ism has therefore any relevance to our problem. Yet few beliefs
have been more destructive of the respect for the rules of law and
of morals than the idea that a rule is binding only if the beneficial
effect of observing it in the particular instance can be recognized.

The oldest form of this misconception has been associated with
the (usually misquoted) formula “salus populi suprema lex esto”
("the welfare of the people ought to be—not ‘is’—the highest
law”).2 Correctly understood, it means that the end of the law
ought to be the welfare of the people, that the general rules should
be so designed as to serve it, but not that any conception of a par-
ticular social end should provide a justification for breaking those
general rules. A specific end, a concrete result to be achieved, can
never be a law.

7. The enemies of liberty have always based their arguments on
the contention that order in human affairs requires that some
should give orders and others obey.?? Much of the opposition to a
system of freedom under general laws arises from the inability to
conceive of an effective co-ordination of human activities without
deliberate organization by a commanding intelligence. One of the
achievements of economic theory has been to explain how such a
mutual adjustment of the spontaneous activities of individuals is
brought about by the market, provided that there is 2 known de-
limitation of the sphere of control of each individual. An under-
standing of that mechanism of mutual adjustment of individuals
forms the most important part of the knowledge that ought to
enter into the making of general rules limiting individual action.

The orderliness of social activity shows itself in the fact that the
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individual can carry out a consistent plan of action that, at almost
every stage, rests on the expectation of certain contributions from
his fellows. *“That there is some kind of order, consistency and con-
stancy, in social life is obvious, If there were not, none of us would
be able to go about his affairs or satisfy his most elementary
wants.”? This orderliness cannot be the result of a unified direc-
tion if we want individuals to adjust their actions to the particular
circumstances largely known only to them and never known in
their totality to any one mind. Order with reference to society thus
means essentially that individual action is guided by successful
foresight, that people not only make effective use of their knowl-
edge but can also foresee with a high degree of confidence what
collaboration they can expect from others.2

Such an order involving an adjustment to circumstances,
knowledge of which is dispersed among a great many people, can-
not be established by central direction. It can arise only from the
mutual adjustment of the elements and their response to the
events that act immediately upon them, It is what M. Polanyi has
called the spontaneous formation of a “polycentric order”: “When
order is achieved among human beings by allowing them to inter-
act with each ather on their own initiative—subject only to the
laws which uniformly apply to all of them—we have a system of
spontaneous order in society. We may then say that the efforts of °
these individuals are co-ordinated by exercising their individual
initiative and that this self-co-ordination justifies this liberty on
public grounds.—The actions of such individuals are said to be
free, for they are not determined by any specific command,
whether of a superior or a public authority; the compulsion to
which they are subject is impersonal and general.”®

Though people more familiar with the manner in which men
order physical objects often find the formation of such spontaneous
orders difficult to comprehend, there are, of course, many instances
in which we must similarly rely on the spontaneous adjustments of
individual elements to produce a physical order., We could never
produce a crystal or a complex organic compound if we had to
place each individual molecule or atom in the appropriate place in
relation to the others. We must rely on the fact that in certain con-
ditions they will arrange themselves in a structure possessing cer-
tain characteristics. The use of these spontaneous forces, which in
such instances is our only means of achieving the desired result,
implies, then, that many features of the process creating the order
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will be beyond our control; we cannot, in other words, rely on these
forces and at the same time make sure that particular atoms will
occupy specific places in the resulting structure.

Similarly, we can produce the conditions for the formation of an
order in society, but we cannot arrange the manner in which its
elements will order themselves under appropriate conditions. In
this sense the task of the lawgiver 1s not to set up a particular
order but merely to create conditions in which an orderly arrange-
ment can establish and ever renew itself. As in nature, to induce
the establishment of such an order does not require that we be able
to predict the behavior of the individual atom—that will depend
on the unknown particular circumstances in which it finds itself.
All that 15 required is a limited regularity in its behavior; and the
purpose of the human laws we enforce is to secure such limited
regularity as will make the formation of an order possible.

Where the elements of such an order are intelligent human
beings whom we wish to use their individual capacities as success-
fully as possible in the pursuit of their own ends, the chief require-
ment for its establishment is that each know which of the circum-
stances in his environment he can count on. This need for protec-
tion against unpredictable interference is sometimes represented
as peculiar to “bourgeois society.”?® But, unless by “bourgeois so-
ciety’’ is meant any society in which free individuals co-operate
under conditions of division of labor, such a view confines the need
to far too few social arrangements. It is the essential condition of
individual freedom, and to secure it is the main function of law.?"
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CHAPTER ELEVEN

The Origins of the
Rule of Law

The end of the low is, not to abolish or restrain,
bt to preserve and enlarge freedom. For in all the
states of created beings capable of laws, where there is
no law there is no freedom. For liberty is to be free
Srom restraint and violence from others; which cannot
be wwhere there i no law: and is not, as we are told, a
liberty for every man to do what ke lists, (For whe
could be free when every other man's humour might
domineer over him?) But a liberty to dispose, and
order as he [ists, his person, actions, possessions, and
his whole property, within she allowance of those laws
under which ke is, and therein not to be the subject of
the arkitrary will of another, but freely follow his

pwn.
Joun Locke

I. Individual liberty in modern times can hardly be traced back
farther than the England of the seventeenth century.! It appeared
first, as it probably always does, as a by-product of a struggle for
power rather than as the result of deliberate aim. But it remained
long enough for its benefits to be recognized. And for over two
hundred years the preservation and perfection of individual liberty
became the guiding ideal in that country, and its institutions and
traditions the model for the civilized world.?

This does not mean that the heritage of the Middle Ages is ir-
relevant to modern liberty. But its significance is not quite what it
is often thought to be. True, in many respects medieval man en-
joyed more liberty than is now commonly believed. But there is
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little ground for thinking that the liberties of the English were then
substantially greater than those of many Continental peoples.?
But if men of the Middle Ages knew many liberties in the sense of
privileges granted to estates or persons, they hardly knew liberty
as a general condition of the people. In some respects the general
conceptions that prevailed then about the nature and sources of
law and order prevented the problem of liberty from arising in its
modern form. Yet it might also be said that it was because England
retained more of the common medieval ideal of the supremacy of
law, which was destroyed elsewhere by the rise of absolutism, that
she was able to initiate the modern growth of liberty.*

This medieval view, which is profoundly important as back-
ground for modern developments, though completely accepted per-
haps only during the early Middle Ages, was that “the state can-
not itself create or make law, and of course as little abolish or
violate law, because this would mean to abolish justice itself, it
would be absurd, a sin, a rebellion against God who alone creates
*law.”’® For centuries it was recognized doctrine that kings or any
other human authority could only declare or find the existing law,
or modify abuses that had crept in, and not create law.® Only grad-
ually, during the later Middle Ages, did the conception of deliber-
ate creation of new law—legislation as we know it—come to be
accepted. In England, Parliament thus developed from what had
been mainly a law-finding body to a law-creating one. It was
finally in the dispute about the authority to legislate in which the
contending parties reproached each other for acting arbitrarily—
acting, that is, not in accordance with recognized general laws—
that the cause of individual freedom was inadvertently advanced.
The new power of the highly organized national state which arose
in the fifteenth and sixteenth centuries used legislation for the first
time as an instrument of deliberate policy. For a while it seemed as
if this new power would lead in England, as on the Continent, to
~absolute monarchy, which would destroy the medieval liberties.”

The conception of limited government which arose from the Eng-
lish struggle of the seventeenth century was thus a new departure,
dealing with new problems. If earlier English doctrine and the
great medieval documents, from Magna Carta, the great “Consti-
tutio Libertatis,”® downward, are significant in the development of
the modern, it is because they served as weapons in that struggle.

Yet if for our purposes we need not dwell longer on the medieval
doctrine, we must look somewhat closer at the classical inheritance
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which was revived at the beginning of the modern period. It is im-
portant, not only because of the great influence it exercised on the
political thought of the seventeenth century, but also because of
the direct significance that the experience of the ancients has for
our time.?

2. Though the influence of the classical tradition of the modern
ideal of liberty is indisputable, its nature is often misunderstood.
It has often been said that the ancients did not know liberty in the
sense of individual liberty. This is true of many places and periods
even in ancient Greece, but certainly not of Athens at the time of
its greatness {or of late republican Rome); it may be true of the
degenerate democracy of Plato’s time, but surely not of those
Athenians to whom Pericles said that “the freedom which we enjoy
in our government extends also to our ordinary life [where], far
from exercising a jealous surveillance over each other, we do not
feel called upon to be angry with our neighbour for doing what he
likes’"1? and whose soldiers, at the moment of supreme danger dur-
ing the Sicilian expedition, were reminded by their general that,
above all, they were fighting for a country in which they had

unfettered discretion to live as they pleased.”” What were the
main characterlsttcs of that freedom of the “freest of frée coun-
tries,”” as Nicias called Athens on the same cccasion, as seen both
by the Greeks themselves and by Englishmen of the later Tudor
and Stuart times?

The answer is suggested by a word which the Elizabethans bor-
rowed from the Greeks but which has since gone out of use!?
“Isanomia’ was imported into England from Italy at the end of
the sixteenth century as a word meaning “equality of laws to all
manner of persons’’ ;1% shortly afterward it was freely used by the
translator of Livy in the Englished form “isonomy” to describe a
state of equal laws for all and responsibility of the magistrates.!*
It continued in use during the seventeenth century® until “equal-
ity before the law,” “government of law,” or “rule of law" grad-
ually displaced it.

The history of the concept in ancient Greece provides an inter-
esting lesson because it probably represents the first instance of a
cycle that civilizations seem to repeat. When it first appeared,™® 1t
described a state which Sclon had earlier established in Athens
when he gave the people “equal laws for the noble and the base™"
and thereby gave them “not so much control of public policy as the
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certainty of being governed legally in accordance with known
rujes.”’?® Isonomy was contrasted with the arbitrary rule of tyrants
and became a familiar expression in popular drinking songs cele-
brating the assassination of one of these tyrants.?® The concept
seems to be older than that of demokratia, and the demand for
equal participation of all in the government appears to have been
one of its consequences. To Herodotus it is still isonomy rather
than democracy which is the “most beautiful of all names of a
political order.”?® The term continued in use for some time after
democracy had been achieved, at first in its justification and later,
as has been said,* increasingly in ordef to disguise the character it
assumed; for democratic government soon came to disregard that
very equality before the law from which it had derived its jus-
tification. The Greeks clearly understood that the two ideals,
though related, were not the same: Thucydides speaks without
hesitation about an “isonomic oligarchy,”” and Plato even uses
the term “isonomy” in deiiberate contrast to democracy rather
than in justification of it.” By the end of the fourth century it had
come te be necessary to emphasize that “in a democracy the laws
should be masters.”"*

Against this background certain famous passages in Aristotle,
though he no longer uses the term ““isonomia,” appear as a vindica-
tion of that traditional ideal. In the Politics he stresses that “‘it is
more proper that the law should govern than any of the citizens,”
that the persons holding supreme power “should be appointed
only guardians and servants of the law,” and that “he who would
place supreme power in mind, would place it in’ God and the
laws.”’®® He condemns the kind of government in which “the people
govern and not the law’” and in which “everything is determined
by majority vote and not by law.” Such a government is to him
not that of a free state, ““for, when government is not in the laws,
then there is no free state, for the law ought to be supreme over all
things.”” A government that “‘centers all power in the votes of the
people cannot, properly speaking, be a democracy: for their de-
crees cannot be general in their extent.”” If we add to this the fol-
lowing passage in the Rhetoric, we have indeed a fairly complete
statement of the ideal of government by law:*" “It is of great mo-
ment that well drawn laws should themselves define all the points
they possibly can, and leave as few as possible to the decision of the
judges, [for] the decision of the lawgiver is not particular but pro-
spective and general, whereas members of the assembly and the
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jury find it their duty to decide on definite cases brought before
them.”’?

There is clear evidence that the modern use of the phrase “‘gov-
ernment by laws and not by men” derives directly from this state-
ment of Aristotle. Thomas Hobbes believed that it was “just an-
other error of Aristotle’s politics that in a well-ordered common-
wealth not men should govern but the law,”* whereupon James
Harrington retorted that “the art whereby a civil society is insti-
tuted and preserved upon the foundations of common rights and
interest . .. [is], to follow Aristotle and Livy, the empire of laws,
not of men.”’%°

3. In the course of the seventeenth century the influence of
Latin writers largely replaced the direct influence of the Greeks.
We should therefore take a brief look at the tradition derived from
the Roman Republic. The famous Laws of the Twelve Tables, re-
putedly drawn up in conscious imitation of Solon’s laws, form the
foundation of its liberty. The first of the public laws in them pro-
vides that “no privileges, or statutes shall be enacted in favour of
private persons, to the injury of others contrary to the law com-
mon to all citizens, and which individuals, no matter of what rank,
have aright to make use of.”3! This was the basic conception under
which there was gradually formed, by a process very similar to
that by which the common law grew,® the first fully developed
system of private law—in spirit very different from the later
Justinian code, which determined the legal thinking of the Con-
tinent.

This spirit of the laws of free Rome has been transmirted to us
mainly in the works of the historians and orators of the period,
who once more became influential during the Latin Renaissance of
the seventeenth century. Livy—whose translator made people fa-
miliar with the term “isonomia” (which Livy himself did not use)
and who supplied Harrington with the distinction between the
government of law and the government of men®—Tacitus and,
above all, Cicero became the chief authors through whom the
classical tradition spread. Cicero indeed became the main author-
ity for modern liberalism,?* and we owe to him many of the most
effective formulations of freedom under the law. To him is due the
conception of general rules or leges legum, which govern legisla-
tion,* the conception that we obey the law in order to be free,*
and the conception that the judge ought to be merely the mouth
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through whom the law speaks.?” No other author shows more
clearly that during the classical period of Roman law it was fully
understood that there is no conflict between law and freedom and
that freedom is dependent upon certain attributes of the law, 1ts
generality and certainty, and the restrictions it places on the dis-
cretion of authority.

This classical period was also a period of complete economic free-
dom, to which Rome largely owed its prosperity and power.?
From the second century a.p., however, state socialism advanced
rapidly.®® In this development the freedom which equality before
the law had created was progressively destroyed as demands for
another kind of equality arese. During the later empire the strict
law was weakened as, in the interest of a new social policy, the
state increased its control over economic life. The outcome of this
process, which culminated under Constantine, was, in the words of
a distinguished student of Roman law, that “the absolute empire
proclaimed together with the principle of equity the authority of
+ the empirical will unfettered by the barrier of law. Justinian with
his learned professors brought this process to its conclusions.”’t
Thereafter, for a thousand years, the conception that legislation
should serve to protect the freedom of the individual was lost. And
when the art of legislation was rediscovered, it was the code of
Justinian with its conception of a prince who stood above the law®
that served as the model on the Continent.

4. In England, however, the wide influence which the classical
authors enjoyed during the reign of Elizabeth helped to prepare
the way for a different development. Soon after her death the
great struggle between king and Parliament began, from which
emerged as a by-product the liberty of the individual. It is sig-
nificant that the disputes began largely over issues of economic
policy very similar to those which we again face today. To the
nineteenth-century historian the measures of James I and Charles |
which provoked the conflict might have seemed antiquated is-
sues without topical interest. To us the problems caused by the
attempts of the kings to set up industrial monopolies have a famil.-
1ar ring: Charles I even attempted to nationalize the coal industry
and was dissuaded from this only by being told that this might
cause a rebellion.®?

Ever since a court had laid down in the famous Case of Mo-
nopolies®® that the grant of exclusive rights to produce any article
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was “against the common law and the liberty of the subject,” the
demand for equal laws for all citizens became the main weapon of
Parliament in its opposition to the king’s aims. Englishmen then
understood better than they do today that the control of produc-
tion always means the creation of privilege: that Peter is given per-
mission to do what Paul is not allowed to do.

It was another kind of economic regulation, however, that occa-
sioned the first great statement of the basic principle. The Petition
of Grievances of 1610 was provoked by new regulations issued by
the king for building in London and prohibiting the making of
starch from wheat. This celebrated plea of the House of Commons
states that, among all the traditional rights of British subjects,
“there is none which they have accounted more dear and precious
than this, to be guided and governed by the certain rule of law,
which giveth to the head and the members that which of right
belongeth to them, and not by any uncertain and arbitrary form of
government. . , . Qut of this root has grown the indubitable right
of the people of this kingdom, not to be made subject to any pun-
ighment that shall extend to their lives, lands, bodies, or goods,
other than such as are ordained by the common laws of this land,
or the statutes made by their common consent in parliament.”

It was, finally, in the discussion occasioned by the Statute of
Monopolies of 1624 that Sir Edward Coke, the great fountain of
Whig principles, developed his interpretation of Magna Carta that
became one of the cornerstones of the new doctrine. In the second
part of his Institutes of the Laws of England, soon to be printed by
order of the House of Commons, he not only contended (with ref-
erence to the Case of Monopalies) that “if 2 grant be made to any
man, to have the sole making of cards, or the sole dealing with any
other trade, that grant is against the liberty and freedom of the
subject, that before did, or lawfully might have used that trade,
and consequently against this great charter”;* but he went beyond
such'opposition to the royal prerogative to warn Parliament itself
*to leave all causes to be measured by the golden and straight
mete-wand of the law, and not to the incertain and crooked cord of
discretion.”’#

Qut of the extensive and continuous discussion of these issues
during the Civil War, there gradually emerged all the political
ideals which were thenceforth to govern English political evolu-
tion. We cannot attempt here to trace their evolution in the de-
bates and pamphlet literature of the period, whose extraordinary
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wealth of ideas has come to be seen only since their re-publication
in recent times.*” We can only list the main ideas that appeared
more and more frequently until, by the time of the Restoration,
they had become part of an established tradition and, after the
Glorious Revolution of 1688, part of the doctrine of the victorious
party.

The great event that became for later generations the symbol of
the permanent achievements of the Civil War was the abolition in
1641 of the prerogative courts and especially the Star Chamber
which had become, in K. W. Maitland’s often quoted words, “a
court of politicians enforcing a policy, not a court of judges admin-
istering the law.”’*® At almost the same time an effort was made for
the first time to secure the independence of the judges.*® In the
debates of the following twenty years the central 1ssue became in-
creasingly the prevention of arbitrary action of government.
Though the two meanings of “arbitrary” were long confused, it
came to be recognized, as Parliament began to act.as arbitrarily as
the king,*® that whether or not an action was arbitrary depended
not on the source af the authority but on whether it was in con-
formity with pre-existing general principles of law. The points
most frequently emphasized were that there must be no punish-
ment without a previously existing law providing for it that all
statutes should have only prospective and not retrospective opera-
tion,* and that the discretion of all magistrates should be strictly
circumscribed by law.** Throughout, the governing idea was that
the law should be king or, as one of the polemical tracts of the
period expressed it, Lex, Rex.5

Gradually, two crucial conceptions emerged as to how these

* basic ideals should be safeguarded: the idea of a written constitu-

tion® and the principle of the separation of powers.*® When in Jan-
uary, 1660, just before the Restoration, a last attempt was made
in the “Declaration of Parliament Assembled at Westminister” to
state in a formal document the essential principles of a constitu-
tion, this striking passage was included: “There being nothing
more essential to the freedom of a state, than that the people
should be governed by the laws, and that justice be administered
by such only as are accountable for mal-administration, it is here-
by further declared that all proceedings touching the lives, liber-
ties and estates of all the free people of this commonwealth, shall
be according to the laws of the land, and that the Parliament will

_not meddle with ordinary administration, or the executive part of
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the law: it being the principle {sz¢] part of this, as it hath been of
all former Parliaments, to provide for the freedom of the people
against arbitrariness in government.”” [f thereafter the principle
of the separation of powers was perhaps not quite “an accepted
principle of constitutional law,”*® it at least remained part of the
governing political doctrine.

5. All these ideas were to exercise a decisive influence during the
next hundred years, not only in England but also in America and
on the Continent, in the summarized form they were given after
the final expulsion of the Stuarts in 1688. Though at the time per-
haps some other works were equally and perhaps even more in-
fluential,*® John Locke’s Secand Treatise on Civil Government is so
outstanding in its lasting effects that we must confine our attention
to it.

Locke’s work has come to be known mainly as a comprehensive
philosophical justification of the Glorious Revolution;® and it is
mostly in his wider speculations about the philosophical founda-
tions of government that his eriginal contribution lies. Opinions

may differ about their value. The aspect of his work which was at
least as important at the time and which mainly concerns us here,
however, is his codification of the victorious political doctrine, of
the practical principles which, it was agreed, should thenceforth
control the powers of government.®

While in his philosophical discussion Locke's concern is with the
source which makes power legitimate and with the aim of govern-
ment in general, the practical problem with which he is concerned
is how power, whoever exercises it, can be prevented from becom-
ing arbitrary: “Freedom of men under government is to have 2
standing rule to live by, common to every one of that society, and
made by the legislative power erected in it; a liberty to follow my
own will in all things, where that rule prCSCl'leS not: and not to be
subject to the inconstant, uncertain, arbitrary will of another
man.””® It is against the “irregular and uncertain exercise of the
power’$ that the argument is mainly directed: the important
point is that “whoever has the legislative or supreme power of any
commonwealth is bound to govern by established standing laws
promulgated and known to the people, and not by extemporary
decrees; by indifferent and upright judges, who are to decide con-
troversies by those laws; and to employ the forces of the com-
munity at home only in the execution of such laws.”’®* Even the
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legislature has no “*absolute arbitrary power,”® “cannot assume to
itself a power to rule by extemporary arbitrary decrees, but is
bound to dispense justice, and decide the rights of the subject by
promulgated standing laws, and known authorized judges,”®
while the “supreme executor of the law . . . has no will, no power,
but that of the law.”8” Locke is loath to recognize any sovereign
power, and the Treatise has been described as an assault upon the
very idea of sovereignty.®® The main practical safeguard against
the abuse of authority proposed by him is the separation of powers,
which he expounds somewhat less clearly and in a less familiar
form than did some of his predecessors.®® His main concern is how
to limit the discretion of “him that has the executive power,”™
but he has no special safeguards to offer. Yet his ultimate aim
throughout is what today is often called the "taming of power™:
the end why men “choose and authorize a legislative is that there
may be laws made, and rules set, as guards and fences to the prop-
erties of all the members of society, to limit the power and moder-
" ate the dominion of every part and member of that society.””"

6. It is 2 long way from the acceptance of an ideal by public
opinion to its full realization in policy; and perhaps the ideal of the
rule of law had not yet been completely put into practice when the
process was reversed two hundred years later. At any rate, the
main period of consolidation, during which it progressively pene-
trated everyday practice, was the first half of the eighteenth cen-
tury.”? From the final confirmation of the independence of the
judges in the Act of Settfement of 1701,7% through the occasion
when the last bill of attainder ever passed by Parliament in 1706
led not only to a final restatement of all the arguments against
such arbitrary action of the legislature™ but also to 2 reaffirmation
of the principle of the separation of powers,™ the period is one of
stow but steady extension of most of the principles for which the
Englishmen of the seventeenth century had fought.

A few significant events of the period may be briefly mentioned,
such as the ocecasion when a member of the House of Commons (at
a time when Dr. Johnson was reporting the debates) restated the
basic doctrine of nulla poena sine lege, which even now is sametimes
alleged not to be part of English law:™ “That where there is no law
there is no transgression, 15 a maxim not only established by uni-
versal consent, but in itself evident and andeniable; and it is, Sir,
surely no less certain that where there is no transgression there can
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be no punishment.”’’” Another is the occasion when Lord Camden
in the Wilkes case made it clear that courts are concerned only
with general rules and not with the particular aims of government
or, as his position 1s sometimes interpreted, that public policy is
not an argument in a court of law.” In other respects progress was
more slow, and it i1s probably true that, from the point of view of
the poorest, the ideal of equality before the law long remained a
somewhat doubtful fact. But if the process of reforming the laws
in the spirit of those ideals was slow, the principles themselves
ceased to be a matter of dispute: they were no longer a party view
but had come to be fully accepted by the Tories.” In some re-
spects, however, evolution moved away rather than toward the
ideal. The principle of the separation of powers in particular,
though regarded throughout the century as the most distinctive
feature of the British constitution,® became less and less a fact as
modern cabinet government developed. And Parliament with its
claim to unlimited power was soon to depart from yet another of
the principles.

7. The second half of the eighteenth century produced the co-
herent expositions of the ideals which largely determined the cli-
mate of opinion for the next hundred years. As is so often the case,
it was less the systematic expositions by political philosophers and
lawyers than the interpretations of events by the historians that
carried these ideas to the public. The most influential among them
was David Hume, who in his works again and again stressed the
crucial points® and of whom it has justly been said that for him the
real meaning of the history of England was the evolution from a
“government of will to a government of law.”’# At least one char-
acteristic passage from his History of England deserves to be
quoted. With reference to the abolition of the Star Chamber he
writes: “No government, at that time, appeared in the world, nor
is perhaps to be found in the records of any history, which sub-
sisted without the mixture of some arbitrary authority, committed
to some magistrate; and it might reasonably, beforehand, appear
doubtful, whether human society could ever arrive at that state of
perfection, as to support itself with no other control, than the gen-
eral and rigid maxims of law and equity. But the parliament justly
thought, that the King was too eminent a magistrate to be trusted
with discretionary power, which he might so easily turn to the de-
struction of liberty. And in the event it has been found, that,
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though some inconveniencies arise from the maxim of adhering
strictly to law, yet the advantages so much overbalance them, as
shouid render the English forever grateful to the memory of their
ancestors, who, after repeated contests, at last established that
noble principle.”#

Later in the century these ideals are more often taken for
granted than explicitly stated, and the modern reader has to infer
them when he wants to understand what men like Adam Smith3
and his contemporaries meant by “liberty.” Only occasionally, as
in Blackstone’s Commentaries, do we find endeavors to elaborate
particular points, such as the significance of the independence of
the judges and of the separation of powers,® or to clarify the mean-
ing of “law”” by its definition as “a rule, not a transient sudden
order from a superior or concerning a particular person; but some-
thing permanent, uniform and universal.”*

Many of the best-known expressions of those ideals are, of
course, to be found in the familiar passages of Edmund Burke.?7

" But probably the fullest statement of the doctrine of the rule of
" law occurs in the work of William Paley, the “‘great codifier of
thought in an age of codification.”®® It deserves quoting at some
length: “The first maxim of a free state,” he writes, “is, that the
laws be made by one set of men, and administered by another; in
other words, that the Jegislative and the judicial character be kept
separate. When these offices are unified in the same person or as-
sembly, particular laws are made for particular cases, springing
often times from partial motives, and directed to private ends:
whilst they are kept separate, general laws are made by one body
of men, without foreseeing whom they may affect; and, when
made, must be applied by the other, let them affect whom they
will. . .. When the parties and interests to be affected by the laws
were known, the inclination of the Jaw makers would inevitably
attach to one side or the other; and where there were neither any
fixed rules to regulate their determinations, nor any superior power
to control their proceedings, these inclinations would interfere
with the integrity of public justice. The consequence of which
must be, that the subjects of such a constitution would live either
without constant laws, that is, without any known preestablished
rules of adjudication whatever; or under laws made for particular
persons, and partaking of the contradictions and iniquity of the
motives to which they owed their origin.

“Which dangers, by the division of the legislative and judicial
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functions, are in this country effectually provided against. Parlia-
ment knows not the individuals upon whom its acts will operate;
it has no case or parties before it; no private designs to serve: con-
sequently, its resolutions will be suggested by the considerations of
universal effects and tendencies, which always produce impartial,
and commonly advantageous regulations.””®

8. With the end of the eighteentn century, England’s major
contributions to the development of the principles of freedom come
to a close, Though Macaulay did once more for the nineteenth cen-
tury what Hume had done for the eighteenth,* and though the
Whig intelligentsia of the Edinburgh Review and economists in the
Smithian tradition, like J. R. MacCulloch and N. W. Senior, con-
tinued to think of liberty in classical terms, there was little further
development, The new liberalism that gradually displaced Whig-
gism came more and more under the influence of the rationalist
tendencies of the philosophical radicals and the French tradition.
Bentham and his Utilicarians did much to destroy the beliefs®
which England had in part preserved from the Middle Ages, by
their scornful treatment of most of what until then had been the
most admired features of the British constitution. And they intro-
duced into Britain what had so far been entirely absent—the de-
sire to remake the whole of her law and institutions on rational
principles.

The lack of understanding of the traditional principles of Eng-
lish liberty on the part of the men guided by the ideals of the
French Revolution is clearly illustrated by one of the early apostles
of that revolution in England, Dr. Richard Price. As early as 1778
he argued: “Liberty is too imperfectly defined when it is said to
be ‘a Government of Laws and not by MEN." If the laws are made
by one man, or a junto of men in a state, and not by commeon
CONSENT, a government by them is not different from slavery.”*
Eight years later he was able to display a commendatory letter
from Turgot: ““"How comes it that you are almost the first of the
writers of your country, who has given a just idea of liberty, and
shown the falsity of the notion so frequently repeated by almost all
Republican Writers, ‘that liberty consists in being subject only to
the laws?’ 7?3 From then onward, the essentially French concept of
political liberty was indeed progressively to displace the Enghsh
ideal of individual liberty, until it could be said that “in_Great
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Britain, which, little more than a century ago, repudiated the
ideas on which the French Revolution was based, and Jed the re-
sistance to Napoleon, those ideas have triumphed.”* Though in
Britain most of the achievements of the seventeenth century were
preserved beyond the nineteenth, we must look elsewhere for the
further development of the ideals underlying them.
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CHAPTER TWELVE

The American Contribution
Constitutionalism

Europe scemed incapable of becoming the home of
Jree States. It was from America that the plain ideas
that men ought to mind their own business, and that
the nalion is responsible to Heaven for the acts of
State—ideas long Jocked in the breasts of solitary
thinkers, and hidden among Latin folios,—burst
forth like a congueror upon the world they were
destined to transform, under the title of the Rights of
Man.

Lorp AcTon

1. “When in 1767 this modernised Briush Parliament, committed
by now to the principle of parliamentary sovereignty unlimited
and unlimitable, issued a declaration that a parliamentary major-
ity could pass any law it saw fit, it was greeted with an out-cry of
horror in the colonies, James Otis and Sam Adams in Massachu-
setts, Patrick Henry in Virginia and other colonial leaders along
the seaboard screamed ‘Treason’ and ‘Magna Carta’! Such a doc-
trine, they insisted, demolished the essence of all their British an-
cestors had fought for, took the very savour out of that fine Anglo-
Saxon liberty for which the sages and patriots of England had
died.”* Thus one of the modern American enthusiasts for the
unlimited power of the majority describes the beginning of the
movement that led to a new attempt to secure the liberty of the
individual.

The movement in the beginning was based entirely on the tradi-
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tional conceptions of the liberties of Englishmen. Edmund Burke
and other English sympathizers were not the only ones who spoke
of the colonists as “not only devoted to liberty, but to liberty ac-
cording to English ideas, and on English principles”? the colonists
themselves had long held this view.? They felt that they were up-
holding the principles of the Whig revolution of 1688;% and as
“Whig statesmen toasted General Washington, rejoiced that
America had resisted and insisted on the acknowledgment of inde-
pendence,”’® so the colomsts toasted William Pitt and the Whig
statesmen who supported them.®

In England, after the complete victory of Parliament, the con-
ception that no power should be arbitrary and that all power
should be limited by higher law tended to be forgotten. But the
colonists had brought these 1dcas with them and now turned them
against Parliament. They objected not only that they were pot
represented in that Parliament but even more that it recognized
no limits whatever to its powers. With this application of the prin-

* ciple of legal limitation of power by higher principles to Parliament
itself, the initiative in the further development of the ideal of free
government passed to the Americans.

They were smgularly fortunate, as perhaps no other people has
been in a similar situation, in havmg among their leaders a number
of profound students ofpohtlcai philosophy. It is a remarkable fact
that when In many other respects the new country was still so very
backward, it could be said that “it is in political science only that
America occupies the first rank. There are six Americans on a level
with the foremost Europeans, with Smith and Turgot, Mill and
Humboldt.”” They were, moreover, men as much steeped in the
classical tradition as any of the English thinkers of the preceding
century had been and were fully acquainted with the ideas of the
latter.

2. Until the final break, the claims and arguments advanced by
the colonists in the conflict with the mother country were based
entirely on the rights and privileges to which they regarded them-
selves entitled as British subjects. It was only when they discov-
ered that the British constitution, in whose principles they had
firmly believed, had little substance and could not be successfully
appealed to against the claims of Parliament, that they concluded
that the missing foundation had to be supphed ® They regarded it
as fundamental doctrine that a “fixed constitution’"® was essential -
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to any free government and that a constitution meant [imited gov-
ernment.’® From their own history they had become familiar with
written documents which defined and circumscribed the powers of
government such as the Mayflower compact and the colonial
charters, "

Their experience had also taught them that anv constitution
that allocated and distributed the different powers thereby neces-
sarily limited the powers of any authority. A constitution might
conceivably confine itself to procedural matters and merely deter-
mine the source of all authority. But they would hardly have called
“constitution” a document which merely said that whatever such
and such a bedy or person says shall be law. They perceived that,
ance such a document assigned specific powers to different authori-
ties, it would also limit their powers not only in regard to the sub-
Jects or the aims to be pursued but also with regard to the methods
to be employed. To the colonists, freedom meant that government
should have powers only for such action as was explicitly required
by law, so that nobody should possess any arbitrary power.!

The conception of a constitution thus became closely connected
with the conception of representative government, in which the
powers of the representative body were strictly circumscribed by
the document that conferred upon it particular powers. The for-
mula that all power derives from the people referred not so much
to the recarrent election of representatives as to the fact that the
people, organized as a constitution-making body, had the exclusive
right to determine the powers of the representative legislature, 1
The constitution was thus conceived as a protection of the people
against all arbitrary action, on the part of the legislative as well as
the other branches of government.

A constitution which in such manner is to limit government
must contain what in effect are substantive rules, besides provi-
sions regulating the derivation of authority, It must lay down gen-
eral principles which are to govern the acts of the appointed legis-
lature. The idea of a constitution, therefore, involves not only the
idea of hierarchy of authority or power but also that of a hierarchy
of rules or taws, where those possessing a higher degree of general-
ity and proceeding from a superior authority control the contents
of the more specific laws that are passed by a delegated authority.

3. The conception of a higher law governing current legislation
1s a very old one. In the eighteenth century it was usually con-
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ceived as the law of God, or that of Nature, or that of Reason.
But the idea of making this higher law explicit and enforcible by
puttmg iton paper, though not entirely new, was for the first time
put into practice by the Revolutionary colonists. The individual
colonies, in fact, made the first experiments in codifying this higher
law with a wider popular basis than ordinary legisiation, But the
model that was profoundly to influence the rest of the world was
the federal Constitution.

The fundamental distinction between a constitution and or-
dinary laws 1s similar to that between laws in general and their
application by the courts to a particular case: as in deciding con-
crete cases the judge is bound by general rules, so the legislature in
making particular laws is bound by the more general principles of
the constitution. The justification for these distinctions is also
similar in both cases: as a judicial decision is regarded as just only
if it is in conformity with a general law, so particular laws are re-
garded as just only if they conform to more general principles. And
* as we want to prevent the judge from infringing the law for some
particular reason, so we also want to prevent the legislature from
infringing certain general principles for the sake of temporary and
immediate aims.

We have already discussed the reason for this need in another
connection.! It is that all men in the pursuit of immediate aims are
apt—or, because of the limitation of their intellect, in fact bound-—
to violate rules of conduct which they would nevertheless wish to
see generally observed. Because of the restricted capacity of our
minds, our immediate purposes will always loom large, and we will
tend to sacrifice long-term advantages to them. Inindividual as in
social conduct we can therefore approach a measure of rationality
or consistency in making particular decisions only by submitting
to general principles, irrespective of momentary needs. Legtslation
can no more dispense with gnidance by principles than any other
human activity if it is to take account of effects in the aggregate.

A legislature, like an individual, will be more reluctant to take
certain measures for an important immediate aim if this requires
the explicit repudiation of principles formally announced. To
break a particular obligation or a promise is a different matter
from explicitly stating that contracts or promises may be broken
whenever such and such general conditions occur. Making a law
retroactive or by law conferring privileges or imposing punish-
ments on individuals is a different matter from rescinding the prin-
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ciple that this should never be done. And a legislature’s infringing
rights of property or the freedom of speech in order to achieve
some great objective is quite a different thing from its having to
state the general conditions under which such rights can be in-
fringed.

The stating of those conditions under whlch such actions by the
legislature are legitimate would probably have beneficial effects,
evenif only the legislature itself were required to state them, much
as the judge is required to state the principles on which he pro-
ceeds. But it will clearly be more effective if only another body has
the power to modify these basic principles, especially if the proce-
dure of this body 1s lengthy and thus allows time for the impor-
tance of the particular objective that has given rise to the demand
for modification to be seen in the proper proportion. It is worth
noting here that, in general, constitutional conventions or similar
bodies set up to lay down the most general principles of govern-
ment are regarded as competent to do only this, and not to pass
any particular laws.!

The expression an “appeal from the people drunk to the people
sober,” which is often used in this connection, stresses only one
aspect of a much wider problem and, by the levity of its phrasing,
has probably done more to veil than to clarify the very important
issues involved. The problem 1s not merely one of giving time for
passions to cool, though this on occasion may be very important,
as that of taking into account man’s general inability to consider
explicitly all the probable effects of a particular measure and his
dependence on generalizations or principles if he is to fit his indi-
vidual decisions into a coherent whole. It is “impossible for men to
consult their interest in so effectual a manner, as by an universal
and inflexible observance of rules of justice. s

It need hardly be pointed out that a constitutional system does
not involve an absolute limitation of the will-of the people but
merely a subordination of immediate objectives to long-term ones.
In effect this means a limitation of the means available to a tem-
porary majority for the achievement of particular objectives by
general principles laid down by another majority for a long period
in advance. Or, to put it differently, it means that the agreement to
submit to the will of the temporary majority on particular issues
is based on the understanding that this majority will abide by
more general principles laid down beforehand by a more compre-
hensive body. _
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This division of authority implies more than may at first be ap-
parent. It implies a recognition of limits to the power of deliberate
reason and a preference for reliance on proved principles over ad
koc solutions; furthermore, it implies that the hierarchy of rules
does not necessarily end with the explicitly stated rules of constitu-
tional Jaw. Like the forces governing the individual mind, the
forces making for social order are a2 multilevel affair; and even con-
stitutions are based on, or presuppose, an undcrlymg agreement on
more fundamental pr]ntlples—pnnmples which may never have
been explicitly expressed, yet which make possible and precede the
consent and the written fundamental laws. We must not believe
that, because we have learned to make laws deliberately, all laws
must be deliberately made by some human agency.!” Rather, a
group of men can form a society capable of making laws because
they already share common beliefs which make discussion and
persuasion possible and to which the articulated rules must con-
form in order to be accepted as legitimate.!®

From this it follows that no person or body of persons has com-
plete freedom to impose upon the rest whatever laws 1t likes. The
contrary view that underlies the Hobbesian conception of sov-
ereignty'® (and the legal pos:tlwsm deriving from it) springs from a
false rationalism that conceives of an autonomous and self-deter-
mining reason and overlooks the fact that all rational thought
moves within a non-ratianal framewark of beliefs and institutions.
Constitutionalism means that all power rests on the understanding
that it will be exercised according to commonly accepted prin-
aples, that the persons on whom power is conferred are selected
because it is thought that they are most likely to do what is right,
not in order that whatever they do should be right. It rests, in the
last resort, on the understanding that power is ultimately not a
phystcal fact but a state of opinion which makes people obey.?

Only a demagogue can represent as “‘antidemocratic” the limita-
tions which long-term decisions and the general prmc{ples held by
the people impose upon the power of temporary majorxtles These
limitations were conceived to protect the people against those to
whom they must give power, and they are the only means by
which the people can determine the general character of the order
under which they will live. It is inevitable that, by accepting gen-
eral principles, they will tie their hands as far as particular issues
are concerned. For only by refraining from measures which they
would not wish to be used on themselves can the members of a
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majority forestall the adoption of such measures when they areina
minority. A commitment to long-term principles, in fact, gives the
people mare control over the general nature of the political order
than they would possess if its character were to be determined
solely by successive decisions of particular issues. A free society
certainly needs permanent means of restricting the powers of gov-
ernment, no matter what the particular objective of the moment
muy be. And the Constitution which the new American nation was
to give itself was definitely meant not merely as a regulation of the
derivation of power but as a constitution of liberty, a constitution
that would protect the individual against all arbitrary coercion.

4. The eleven years between the Declaration of Independence
and the framing of the federal Constitution were a period of experi-
mentation by the thirteen new states with the principles of consti-
tutionalism. In some respects their individual constitutions show
more clearly than the final Constitution of the Union how much
the limitation of all governmental power was the object of consti-
-tutionalism. This appears, above all, from the prominent position
that was everywhere given to inviolable individual rights, which
were listed either as part of these constitutional documents or as
separate Bills of Rights.? Though many of them were no more
than restatements of the rights which the colonists had in fact en-
joyed,? or thought they had always been entitled te, and most of
the others were formulated hastily with reference to issues cur-
rently under dispute, they show clearly what constitutionalism
meant to the Americans. In one place or another they anticipate
most of the principles that were to inspire the federal Constitu-
tion.”® The principal concern of all was, as the Bill of Rights pre-
ceding the constitution of Massachusetts of 1780 expressed it, that
the government should be *'a government of laws, not of men. "2

The most famous of these Bills of Rights, that of Virginia,
which was drafted and adopted before the Declaration of Inde-
pendence and modeled on English and colonial precedents, largely
served as the prototype not only for those of the other states but
also for the French Declaration of the Rights of Men and Citizens
of 1789 and, through that, for all similar European documents.”
In substance, the various Bills of Rights of the American states
and their main provisions are now familiar to everybody.® Some
of these provisions, however, which occur only occastonally, de-
serve mention, such as the prohlbltion of retroactive laws, which
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occurs in four of the state Bills of Rights, or that of “perpetuities
and manbopolies,” which occurs in two.?” Also important is the em-
phatic manner in which in some of the constitutions the principle
of the separation of powers is laid down?-—no less so because in
practice this was honored more in the breach than in the observ-
ance. Another recurring feature which to present readers will ap-
pedr to be no more than a rhetorical flourish but to the men of the
time was very important is the appeal to “the fundamental prin-
ciples of a free government” which several of the constitutions con-
tain®® and the repeated reminder that “a frequent recurrency to
fandamental principles is absolutely necessary to preserve the
blessing of liberty,”’3®

It 1s true that many of these admirable principles remained
largely theory and that the state legislatures soon came as near to
claiming omnipotence as the British Parliament had done. Indeed,
“under most of the revolutionary constitutions the legislature was
truly omnipotent and the executive correspondingly weak. Nearly
all of these instruments conferred upon the former body practi-
cally unlimited power. Insix constitutions there was nothing what-
ever to prevent the legislature amending the constitution by or-
dinary legislative process.”? Even where this was not so, the legis-
latures often highhandedly disregarded the text of the constitution
and still more those unwritten rights of the citizens which these
constitutions had been intended to protect. But the development
of explicit safeguards against such abuses required time. The main
lesson of the period of Confederation was that the mere writing-
down on paper of a constitution changed little unless explicit
machinery was provided to enforce it.3

5. Much is sometimes made of the fact that the American Con-
stitution is the product of design and that, for the first time in
modern history, a people deliberately constructed the kind of gov-
ernment under which they wished to live. The Americans them-
selves were very conscious of the unique nature of their undertak-
ing, and in a sense it is true that they were guided by a spirit of
rationalism, a desire for deliberate construction and pragmatic
procedure closer to what we have called the “French tradition”
than to the “British.”* This attitude was often strengthened by a
general suspicion of tradition and an exuberant pride in the fact
that the new structure was entirely of their own making. It was
more Justified here than in many similar instances, yet still essen-
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tially mistaken. It 1s remarkable how different from any clearly
foreseen structure is the frame of government which ultimately
emerged, how much of the outcome was due to historical accident
or the application of inherited principles to a new situation. What
new discoveries the federal Constitution contained either resulted
from the application of traditional principles to particular prob-
lems or emerged as only dimly perceived consequences of general
1deas.

When the Federal Convention, charged “to render the constitu-
tion of the federal government more adequate to the exigencies of
the Union,” met at Philadelphia in May, 1787, the leaders of the
federalist movement found themselves confronted by two prob-
lems. While everybody agreed that the powers of the confederation
were insufficient and must be strengthened, the main concern was
still to limit the powers of government as such, and not the least
motive in seeking reform was to curb the arrogation of powers by
the state legislatures.?® The experience of the first decade of inde-
pendence had merely somewhat shifted the emphasis from pro-
tection against arbitrary government to the creation of one effec-
tive common government. But it had also provided new grounds
for suspecting the use of power by the state legislatures. 1t was
scarcely foreseen that the solution of the first problem would also
provide the answer to the second and that the transference of
some essential powers to a central government, while leaving the
rest to the separate states, would also set an effective limit on all

- government. Apparently it was from Madison that “came the idea
that the problem of producing adequate safeguards for private
rights and adequate powers for national government was in the
end the same problem, inasmuch as a strengthened national gov-
ernment could be a make-weight against the swollen prerogatives
of state legislatures.”¥ Thus the great discovery was made of
which Lord Acton later said: “Of all checks on democracy, fed-
eralism has been the most efficacious and the most congenial. . . .
The Federal system limits and restrains sovereign power by di-
viding it, and by assigning to Government only certain defined
rights. It is the only method of curbing not only the majority but
the power of the whole people, and it affords the strongest basis
for a secend chamber, which has been found essential security for
freedom in every genuine democracy.”’®®

The reason why a division of powers between different authori-
ties always reduces the power that anybody can exercise is not al-
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ways understood. It is not merely that the separate authorities
will, through mutual jcalousy, preventone another from exceeding
their authorlty More important is the fact that certain kinds of
coercion require the joint and co-ordinated use of different powers
or the employment of several means, and, if these means are in
separate hands, nobody can exercise those kinds of coercion. The
most familiar illustration.is provided by many kinds of economic
control which can be effective only if the authority exercising them
can also control the movement of men and goods across the fron.
tiers of its territory. If it lacks that power, though it has the power
to control internal events, it cannot pursue policies which require
the joint use of both. Federal government is thus in a very definite
sense limited government.*

The other chief feature of the Constitution relevant here is its
provision guaranteeing individual rights. The reasons why it was
at first decided not to include a Bill of Rights in the Constitution
and the considerations which later persuaded even those who had
at first opposed the decision are equally significant. The argument
against inclusion was explicitly stated by Alexander Hamilton in
the Federalist: “{Bills of rights are] not only unnecessary in the
proposed constitution, but would even be dangerous. They would
contain various exceptions to powers not granted, and on this very
account would afford a colourable pretext to claim more than were
granted. For why declare that things shall not be done which there
is no power to do? Why, for instance, should i1t be said, that the
liberty of the press shall not be restrained, when no power is given
by which restrictions may be imposed? I will not contend that such
a provision would confer a regulating power; but it is evident that
it would furnish, to men disposed to usurp, a plausible pretence for
claiming that power, They might urge with a semblance of reason
that the constitution ought not to be charged with the absurdity of
providing against the abuse of an authority, which was not given,
and that the provision against restraining the liberty of the press
afforded a clear implication, that a right to prescribe proper regu-
lations concerning it, was intended to be vested in the national
government. This may serve as a specimen of the numerous han-
dles which would be given to the doctrine of constructive powers,
by the indulgence of an injudicious zeal for bills of rights.”’*®

The basic objection thus was that the Constitution was intended
to pratect a range of individual rights much wider than any docu-
ment could exhaustively enumerate and that any explicit enumer-
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ation of some was likely to be interpreted to mean that the rest
were not protected.** Experience has shown that there was good
reason to fear that no bill of rights could fully state all the rights
implied in “the general principles which are common to our institu-
tions''*® and that to single out some would seem to imply that the
others were not protected. On the other hand, it was soon recog-
nmized that the Constitution was bound to confer on government
powers which might be used to infringe individual rights if these
were not specially protected and that, since some such rights had
already been mentioned in the body of the Constitution, a fuller
catalogue might with advantage be added. “A bill of rights,” it
was later said, “is important, and may often be indispensable,
whenever it operates, as a qualification upon the powers actually
granted by the people to the government. This is the real ground
of all the bills of rights in the parent country, in the colonial con-
stitutions and laws, and in the state constitutions,” and “A bill of
rights is an important protection against unjust and oppressive
conduct on the part of the people themselves.”#

The danger so clearly seen at the time was guarded against by
the careful proviso (in the Ninth Amendment) that “the enumera-
tion of certain rights in this Constitution shall not be construed to
deny or disparage others retained by the people”—a provision
whose meaning was later completely forgotten.

We must at least briefly mention another feature of the Ameri-
can Constitution, lest it appear that the admiration that the pro-
tagonists of liberty have always felt for the Constitution*? neces-
sarily extends to this aspect also, particularly as it is a product of
the same tradition. The doctrine of the separation of powers led to
the formation of a presidential republic in which the chief execu-
tive derives his power directly from the people and, in conse-
quence, may belong to a different party from that which controls
the legislature. We shall see later that the interpretation of the
doctrine on which this arrangement rests is by no means required
by the aim it serves. Itis difficult to see the expediency of erecting
this particular obstacle to the efficiency of the executive, and one
may well feel that the other excellencies of the American Constitu-
tion would show themselves to greater advantage if they were not
combined with that feature.

6. 1f we consider that the aim of the Constitution was largely to
restrain legislatures, it becomes evident that arrangements had to
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be made for applying such restraintsin the way thatother laws are
applied—namely, through courts of_]ustlca Itis therefore not sur-
prising that a careful historian finds that “judicial review, instead
of being an American invention, is as old as constitutional law it-
self, and without it c0nstituti0nalism would never have been at-
tained.”’** In view of the character of the movement thatled to the
design of a written constitution, 1t must indeed seem curious that
the need for courts which could declare laws unconstitutional
should ever have been questioned.® The important fact, at any
rate, is that to some of the drafters of the Constitution judicial re-
view was a necessary and self-evident part of a constitution, that
when occasion arose to defend their conception in the early discus-
sions after its adoption, they were explicit enough in their state-
ments;'® and that through a decision of the Supreme Court it soon
became the law of the land. It had already been applied by the
state courts with respect to the state constitutions (in a few in-
stances even before the adoption of the federal Constitution'?), al-
“though none of the state constitutions had explicitly provided for
it, and it seemed obvious that the federal courts should have the
same power where the federal Constitution was concerned. The
opinion in Marbury v. Madison, in which Chief Justice Marshall
established the principle, is justly famous also for the masterly
manner in which it summed up the rationale of a written constitu-
tion. ¥

It has often been pointed out that for fifty-four years after that
decision the Supreme Court found no further occasion to reassert
this power. But it must be remarked that the corresponding power
was frequently used during the périod by thestate courts and that
the non-use of it by the Supreme Court would be significant only
if it could be shown that it did not use it in cases where it ought to
have used it.#* Moreover, there can be no question that it was in
_ this very period that the whole doctrine of the Constitution on
which judicial review was based was most fully developed. There
appeared during these years a unique literature on the legal guar-
anties of individual liberty which deserves a place in the history of
liberty next to the great English debates of the seventeenth and
eighteenth centuries. In a fuller exposition the contributions of
James Wilson, John Marshall, Joseph Story, James Kent, and
Daniel Webster would deserve careful consideration. The later re-
action against their doctrines has somewhat obscured the great
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influence which this generation of jurists had on the evolution of
the American political tradition.®

We can consider here only one other development of constitu-
tional doctrine during this period. It is the increasing recognition
that a constitutional system based on the separation of powers pre-
supposed a clear distinction between laws proper and those other
enactments of the legistature which are not general rules. We find
in discussions of the period constant references to the conception
of “general laws, formed upon deliberation, under the influence of
no resentment, and without knowing upon whom they will oper-
ate.”’® There was much discussion of the undesirability of “‘spe-
cial’” as distinguished from “general” acts.® Judicial decisions re-
peatedly stressed that laws proper ought to be “general public
laws equally binding upon every member of the community under
similar circumstances.”®® Various attempts were made to embody
this distinction in state constitutions,® until it came to be re-
garded as one of the chief limitations upon legislation. This, to-
gether with the explicit prohibition of retroactive laws by the fed-
eral Constitution (somewhat unaccountably restricted to criminal
law by an early decision of the Supreme Court),” indicate how
constitutional rules were meant to control substantive legislation.

7. When in the middle of the century the Supreme Court again*
found occasion to reassert its power of examining the constitution-
ality of congressional legislation, the existence of that power was
hardly questioned. The problem had become rather one of the na-
ture of the substantive limitations which the Constitution or con-
stitutional principles imposed upon legislation. For a time judicial
decisions appealed freely to the “‘essential nature of all free govern-
ments” andthe “fundamental principles of civilization.” But
gradually, as the ideal of popular sovereignty grew in influence,
what the opponents of an explicit enumeration of protected rights
had feared happened: it became accepted doctrine that the courts
are not at liberty “to declare an act void because in their opinion
1t is opposed to a spirit supposed to pervade the constitution bus
not expressed in words.”'* The meaning of the Ninth Amendment
was forgotten and seems to have remained forgotten ever since.”

Thus bound to the explicit provisions of the Constitution, the
judges of the Supreme Court in the second half of the century
found themselves in a somewhat peculiar position when they en-
countered uses of legislative power which, they felt, it had been the
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intention of the Constitution to prevent but which the Constitu-
tion did not explicitly prohibit. In fact, they at first deprived
themselves of one weapon which the Fourteenth Amendment
might have provided. The prohibition that “no state shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States” was, within five years, reduced to a
“practical nullity” by a decision of the Court.’® But the continua-
tion of the same clause, “‘nor shall any State deprive any person ot
life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the
laws,” was to achieve altogether unforeseen importance.

The “due process” provision of this amendment repeats with
explicit reference to state legislation what the Fifth Amendment
had already provided and several state constitutions similarly
stated. In general, the Supreme Court had interpreted the earlier
provision according to what was undoubtedly its original meaning
of “due process for the enforcement of law.” But in the last quar-
ter of the century, when it had, on the one hand, become unques-
tioned doctrine that only the letter of the Constitution could jus-
tify the Court’s declaring a law unconstitutional, and when, on the
other hand, it was faced with more and more legislation which
seemed contrary to the spirit of the Constitution, it clutched at
that straw and interpreted the procedural as a substantive rule,
The “due process” clauses of the Fifth and Fourteenth Amend-
ments were the only ones in the Constitution that mentioned
property, During the next fifty years they thus became the foun-
dation on which the Court built a body of law concerning not only
individual liberties but government control of economic life, in-
cluding the use of police power and of taxation.®

The results of this peculiar and partly accidental historical de-
velopment do not provide enough of a general lesson to justify any
further cansideration here of the intricate issues of present Ameri-
+ can constitutional law which they raise. Few people will regard as
satisfactory the situation that has emerged. Under so vague an
authority the Court was inevitably led to adjudicate, not on
whether a particular law went beyond the specific powers con-
ferred on the legislatures, or whether legistation infringed general
principles, written or unwritten, which the Constitution had been
intended to uphold, but whether the ends for which the legislature
used its powers were desirable. The problem became one of
whether the purposes for which powers were exercised were “rea-
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sonable”® or, in other words, whether the need in the particular
instance was great enough to justify the use of certain powers,
though in other instances there might be justification. The Court
was clearly overstepping its proper judicial functions and arrogat-
ing what amounted to legislative powers. This finally led to con-
flicts with public optnion and the Executive in which the authority
of the Court suffered somewhat. '

8. Though to most Americans this is still familiar recent history,
we cannot altogether ignore here the climax of the struggle be-
tween the Executive and the Supreme Court, which from the time
of the first Roosevelt and the anti-Court campaign of the progres-
sives under the elder La Follette had been a standing feature of the
American scene. The conflict of 1937, while it induced the Court to
retreat from its more extreme position, also led to a reaffirmation
of the fundamental principles of the American tradition which is of
lasting significance.

When the most severe economic depression of modern times was
atits peak, the American presidency came to be occupied by one of
those extraordinary figures whom Walter Bagehot had in mind
when he wrote: “'some man of genius, of attractive voice and lim-
ited mind, who declaims and insists, not only that the special im-
provement is a good thing in itself, but the best of all things, and
the root of all other good things.”"® Fully convinced that he knew
best what was needed, Franklin D. Roosevelt conceived it as the
function of democracy in times of crisis to give unlimited powers to
the man it trusted, even if this meant that it thereby “forged new
instruments of power whtch in some hands would be dangerous.”®

It was inevitable that this attitude, which regarded almost any
means as legitimate if the ends were desirable, should soon lead to
a head-on clash with a Supreme Court which for half a century had
habitually judged on the “reasonableness” of legislation. It is
probably true that in its most spectacular decision, when the
Court unanimously struck down the National Recovery Adminis-
tration Act, it not only saved the country from an ill-conceived
measure but also acted within its constitutional rights. But there-
after its small conservative majority proceeded to annul, on much
more questionable grounds, one after another of the measures of
the President until he became convinced that his only chance of
carrying them out was to restrict the powers or alter the personnel
of the Court. [t was over what became known as the “Court Pack-
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ing Bill” that the struggle came to a head, The re-election of the
President by an unprecedented majority in 1936, however, which
sufficiently strengthened his position to attempt this, also seems to
have persuaded the Court that the President’s program had wide
approval. When, in consequence, the Court withdrew from its
more extreme position and not only reversed itself on some of the
central issues but in effect abandoned the use of the due process
clause as a substantive limit on legislation, the President was de-
prived of his strongest arguments. In the end his measure was
completely defeated in the Senate, where his party held the over-
whelming majority, and his prestige suffered a serious blow at the
moment when he had reached the pinnacle of his popularity.

It is mainly because of the brilliant restatement of the tradi-
tional role of the Court in the report of the Senate Judiciary Com-
mittee that this episode forms a fitting conclusion to this survey of
the American contribution to the ideal of freedom under the law.
Only a few of the most characteristic passages from that document
‘can be quoted here. Its statement of the principles starts from the
presumption that the preservation of the American constitutional
system is “immeasurably more important . . . than the immediate
adoption of any legislation however beneficial.” It declares “for
the continuation and perpetuation of government and rule by law,
as distinguished from government and rule by men, and in this we
are but re-asserting the principles basic to the Constitution of the
United States.” And it goes on to state: “'If the Court of last resort
is to be made to respond to a prevalent sentiment of a current

- hour, politically imposed, that Court must ultimately become sub-
servient to the pressure of public opinion of the hour, which might
at the moment embrace mob passion abhorrent to a more calm,
lasting, consideration. . . . No finer or more durable philosophy of
free government is to be found in all the writings and practices of
great statesmen than may be found in the decisions of the Su-
preme Court when dealing with great problems of free government
touching human rights.”®

No greater tribute has ever been paid by alegislature to the very
Court which limited its powers. And nobody in the United States
who remembers this event can doubt that it expressed the feelings
of the great majority of the population.st

9. Incredibly successful as the American experiment in constitu-
tionalism has been—and I know of no other written constitution
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which has lasted half as long—it is still an experiment in a new
way of ordering government, and we must not regard it as contain-
ing all wisdom in this field. The main features of the American
Constitution crystallized at so early a stage in the understanding
of the meaning of a constitution, and so little use has been made of
the amending power to embody in the written document the les-
sons learned, that in some respects the unwritten parts of the Con-
stitution are more instructive than its text. For the purposes of
this study, at any rate, the general principles underlying it are
more important than any of its particular features.

The chief point is that in the United States it has been estab-
lished that the legislature is bound by general rules; that it must
deal with particular problems in such a manner that the under-
lying principle can also be applied in other cases; and that, if it
infringes a principle hitherto observed, though perhaps never ex-
plicitly stated, it must acknowledge this fact and must submit to
an elaborate process in order to ascertain whether the basic beliefs
of the people really have changed. Judicial review is not an abso-
Iute obstacle to change, and the worst it can do is to delay the
process and make it necessary for the constitution-making bedy to
repudiate or reafirm the principle at issue.

The practice of restraining government's pursuit of immediate .
aims by general principles is partly a precaution against drift; for .
this, judicial review requires as its complement the normal use of
something like the referendum, an appeal to the people at large, to
decide on the question of general principle. Furthermore, a govern-
ment which can apply coercion to the individual citizen only in
accordance with pre-established long-term general rules but not
for specific, temporary ends is not compatible with every kind of
economic order. If coercion is to be used only in the manner pro-
vided for in the general rules, it becomes impossible for govern-
ment to undeértake certain tasks. Thus it is true that, “stripped of
all its husks, liberalism is constitutionalism, ‘a government of laws
and not of men’ "—% if by “liberalism” we mean what it still
meant in the United States during the Supreme Court struggle of
1937, when the “liberalism” of the defenders of the Court was at-
tacked as minority thinking.* In this sense Americans have been
able to defend freedom by defending their Constitution. We shall
presently see how on the European Continent in the early nine-
teenth century the liberal movement, inspired by the American
example, came to regard as its principal aim the establishment of
constitutionalism and the rule of law. -
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The ““Rechisstaarl’

How can there be a definite limit to the supreme
power if an indefinite general happiness, left 1o its
Judgment, is to be s aim? Are the princes to be the
Sathers of the people, however great be the danger that
they will also become dts despots?

G. H. vox Bere

1. In most countries of the European Continent, two hundred
years of absolute government had, by the middle of the eighteenth
century, destroyed the traditions of liberty. Though some of the
earlier conceptions had been handed on and developed by the theo-
rists of the law of nature, the main impetus for a revival came from
across the Channel. But, as the new movement grew, it encoun-
tered a situation different from that which existed in America at
the time or which had existed in England a hundred years earlier,

This new factor was the powerful centralized administrative
machinery which absolutism had built, a body of professional ad-
ministrators who had become the main rulers of the people. This
bureaucracy concerned itself much more with the welfare and the
. needs of the people than the limited government of the Anglo-
Saxon world either could or was expected to do. Thus, at an early
stage of their movement, the Continental liberals had to face prob-
lems which in England and in the United States appeared only
much later and so gradually that there was little occasion for sys-
tematic discussion.

The great aim of the movement against arbitrary power was,
from the beginning, the establishment of the rule of law. Not only
those interpreters of English institutions—chief of whom was
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Montesquieu—represented a government of law as the essence of
liberty; even Rousseau, who became the main source of a different
and opposed tradition, felt that “the great problem in politics, that
I compare to squaring the circle in geometry, [is] to find a form of
government which places the law above men.”? His ambivalent
concept of the “general will” also led to important elaborations on
the conception of the rule of law. It was to be general not only in
the sense of being the will of all but also in intent: “When I say
that the object of laws is always general, I mean that the law al-
ways considers the subject in the round and actions in the abstract
and never any individual man or one particular action. For in-
stance, a law may provide that there shall be privileges, but it
must not name the persons who are to enjoy them: the law may
create several classes of citizens and even designate the qualifica-
tions which will give entry into each class, but it must not nomi-
nate for admission such and such persons; it may establish a royal
government with a hereditary succession, but it must not select the
king or nominate a royal family; in a word, anything that relates
to a named individual is outside the scope of legislative author-
ity

2. The revolution of 1789 was therefore universally welcomed,
to quote the memorable phrase of the historian Michelet, as
“L’avénement de la loi.”’* As A, V. Dicey wrote later: “The Bas-
tille was the outward visible sign of lawless power. Its fall was felt,
and felt truly, to herald in for the rest of Europe that rule of law
which already existed in England.”’* The celebrated “Déclaration
des droits de '"homme et du citoyen,” with its guaranties of indi-
vidual rights and the assertion of the principle of the separation of
powers, which it represented as an essential part of any constitu-
tion, aimed at the establishment of a strict reign of law.t And the
early efforts at constitution-making are full of painstaking and
often even pedantic endeavors to spell out the basic conceptions of
a government of law.*

However much the Revolution was originally inspired by the
ideal of the rule of law,” it is doubtful whether it really enhanced
its progress. The fact that the ideal of popular sovereignty gained
a victory at the same time as the ideal of the rule of law made the
latter soon recede into the background. Other aspirations rapidly
emerged which were difficult to reconcile with it.* Perhaps no vio-
lent revolution is likely to increase the respect for the law, A

{194}



- Postrevolutionary Liberalism in France

Lafayette might appeal to the “reign of law” against the “reign of
the clubs,” but he would do so in vain. The general effect of “the
revolutionary spirit” is probably best described in the words which
the chief author of the French civil code used when submitting it
to the legislature: “This ardent resolve to sacrifice violendy all
rights to a revolutionary aim and no longer to admit any other
consideration than an indefinable and changeable notion of what
the state interest demands.”*®

The decisive factor which made the efforts of the Revolution
toward the enhancement of individual liberty so abortive was that
it created the belief that, since at last all power had been placed in
the hands of the people, all safeguards against the abuse of this
power had become unnecessary. It was thought that the arrival of
democracy would automatically prevent the arbitrary use of
power. The elected representatives of the people, however, soon
proved much more anxious that the executive organs should fully
serve their aims than that the individual should be protected
' against the power of the executive. Though in many respects the
" French Revolution was inspired by the American, it never
achieved what had been the chief result of the other—a constitu-
tion which puts limits to the powers of legislation.’® Moreover,
from the beginning of the Revolution, the basic principles of equal-
ity before the law were threatened by the new demands of the
precursors of modern socialism, who demanded an égalité de fait
instead of a mere dgalité de droit.

3. The one thing which the Revolution did not touch and which,
as Tocqueville has so well shown,! survived all the vicissitudes of
the following decades was the power of the administrative authori-
ties. Indeed, the extreme interpretation of the principle of the
separation of powers that had gained acceptance in France served
to strengthen the powers of the administration. It was used largely
to protect the administrative authorities against any interference
by the courts and thus to strengthen, rather than to limit, the
.power of the state.

The Napoleonic regime which followed the Revolution was nec-
essarily more concerned with increasing the efficiency and power
of the administrative machine than with securing the liberty of the
individual. Against this tendency, liberty under the law, which
once more became the watchword during the short interval of the
July Monarchy, could make little headway.* The republic found
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litde occasion to make any systematic attempts to protect the in-
dividual against the arbitrary power of the executive. It was, in
fact, largely the situation which prevailed in France during the
greater part of the nineteenth century that gave “administrative
law” the bad name it has had so long in the Anglo-Saxon world.

It is true that there gradually evolved within the administrative
machine a new power which increasingly assumed the function of
limiting the discretionary powers of administrative agencies. The
Conseil d’Etat, originally created merely to assure that the inten-
tions of the legislature were carried out faithfully, has in modern
times developed in a way which, as Anglo-Saxon students have re-
cently discovered with some surprise,!® gives the citizen more pro-
tection against discretionary action by administrative authortties
than 1s available in contemporary England. These French develop-
ments have attracted much more attention than the similar evolu-
tion that took place in Germany at the same time. Here the con-
tinuance of monarchic institutions never allowed a najve confi-
dence in the automatic efficacy of democratic control to cloud the
issue. Systematic discussion of the problems therefore produced an
elaborate theory of the control of administration which, though its
practical political influence was of short duration, profoundly af-
fected Continental legal thought.!* And as it was against this Ger-
man form of the rule of law that the new legal theories were mainly
developed which have since conquered the world and everywhere
undermined the rule of law, it is important to know a little more
about it. )

4. In view of the reputation which Prussia acquired in the nine-
teenth century, it may surprise the reader to learn that the begin-
ning of the German movement for a government of law is to be
found in that country.’® In some respects, however, the rule of en-
lightened despotism of the eighteenth century had been surpris-
ingly modern there—indeed, one might say almost liberal, so far as
legal and administrative principles were concerned. It was by no
means a meaningless assertion when Frederick 11 described him-
self as the first servant of the state.® The tradition, deriving
mainly from the great theorists of the law of nature and partly
from Western sources, during the later part of the eighteenth cen-
tury was greatly strengthcncd by the influence of the moral and
legal theories of the philosopher Immanuel Kant.

German writers usually place Kant’s theories at the begmnlng
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of their accounts of the movement toward the Rechtsstaat. Though
this probably exaggerates the originality of his legal philosophy,’”
he undoubtedly gave those ideas the form in which they exerted the
greatest influence in Germany. His chief contribution 15 indeed a
general theory of morals which made the principle of the rule of
law appear as a special application of a more general principle. His
celebrated “categorical imperative,” the rule that man should al-
ways "‘act only on that maxim whereby thou canst at the same
time will thatit should become universal law,”## is in fact an exten-
sion to the general field of ethics of the basm idea underlying the
rule of law. It provides, as does the rule of law, merely one cn-
terion to which particular rules must conform in order to be j just.}®
But in emphasizing the necessity of the general and abstract char-
acter of all rules if such rules are to guide a free individual, the
conception proved of the greatest importance in preparing the
ground for the legal developments.

This is not the place for a full treatment of the influence of
Kantian philosophy on constitutional developments.?® We shall
mention here merely the extraordinary essay of the young Wilhelm
von Humboldt on The Sphere and Duty of Governmen: > which, in
expounding the Kantian view, not only gave currency to the much
used phrase “the certainty of legal freedom’ but in some respects
also became the prototype for an extreme position; that is, he not
merely limited all the coercive action of the state to the execution
of previously announced general laws but represented the enforce-
ment of the law as the only legitimate function of the state. This is
not necessarily implied in the conception of individual liberty,
which leaves open the question of what other non-coercive func.
tions the state may undertake. 1t was due mainly to Humboldt’s
influence that these different conceptions were frequently con-
fused by the later advocates of the Rechtsstaar.

5. Of the legal developments in the Prussia of the eighteenth
century, two became so important later that we must look at them
more closely. One is the effective inttiation by Frederick 1l,
through his civil code of 1751,% of that movement for the codifica-
tion of all the laws which spread rapidly and achieved its best-
known results in the Napoleonic codes of 1800-1810. This whole
movement must be regarded as one of the most important aspects
of the endeavor on the Continent to establish the rule of law, for
it determined to a large extent both its general character and the
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direction of the advances that were made, at least in theory, be-
yond the stage reached in the common-law countries.

The possession of even the most perfectly drawn-up legal code
does not, of course, insure that certainty which the rule of jaw
demands; and it therefore provides no substitute for a deeply
rooted tradition, This, however, should not obscure the fact that
there seems to exist at least a prima facie conflict between the ideal
of the rule of law and a system of case law. The extent to which
under an established system of case law the judge actually creates
law may not be greater than under a system of codified law. But
the explicit recognition that jurisdiction as well as legislation is the
source of law, though in accord with the evolutionary theory un-
derlying the British tradition, tends to obscure the distinction be-
tween the creation and the application of law. And it is a question
whether the much praised flexibility of the common law, which has
been favorable to the evolution of the rule of law solong as that was
the accepted political ideal, may not also mean less resistance to
the tendencies undcrmmmg it, once that vigilance which is needed
to keep liberty alive dlsappears

At least there can be no doubt that the efforts at codification led
to the explicit formulation of some of the general principles under-
lying the rule of law. The most important event of this kind was
the formal recognition of the principle “nullum crimen, nuila
poena sine lege,”?? which was first incorporated into the Austrian
penal code of 1787* and, after its inclusion in the French Declara-
tion of the Rights of Man, was embodied in the majority of Con-
tinental codes.

The most distinctive contribution of eighteenth-century Prussia
to the realization of the rule of law lay, however, in the field of the
control of public administration. While in France the literal appli-
cation of the ideal of the separation of powers had led to an exemp-
tion of administrative action from judicial control, the Prussian
development proceeded in the opposite direction. The guiding
ideal which profoundly affected the liberal movement of the nine-
teenth century was that all exercise of administrative power over
the person or praperty of the citizen should be made subject to
judicial review. The most far-reaching experiment in this direction
~—a law of 1797 which applied only to the new eastern provinces of
Prussia but was conceived as a model to be generally followed—
went so far as to subject all disputes between the administrative
authorities and private citizens to the jurisdiction of the ordinary

{198}




The “Rechtsstaat’” as the Ideal of the Liberal Movement

courts.”® This was to provide one of the chief prototypes in the dis-
cusston on the Rechssstaat during the next eighty years.

6. It was on this basis that in the early part of the nineteenth
century the theoretical conception of the state of law, the Rechts-
staat, was systematically developed® and became, together with
the ideal of constitutionalism, the main goal of the new liberal
movement.”” Whether it was mainly because, by the time the Ger-
man movement had started, the American precedent was already
better known and understood than it had been at the time of the
French Revolution, or because the German development proceeded
within the framework of a constitutional monarchy rather than
that of a republic and was therefore less subject to the illusion that
the problems would be automatically solved by the advent of de-
mocracy, it was here that the limitation of all government by a
constitution, and particularly the limitation of all administrative
activity by law enforcible by courts, became the central aim of the
liberal movement.

Much of the argument of the German theorists of the time was
indeed explicitly directed against “administrative jurisdiction” in
the sense in which this term was still accepted in France—that is,
against the quasi-judicial bodies inside the administrative machin-
ery which were primarily intended to watch over the execution of
the Jaw rather than to protect the liberty of the individual. The
doctrine, as one of the chief justices of a south German state ex-
pressed it, that “whenever a question arises whether any private
rights are well founded or have been violated by official action, the
matter must be decided by ordinary courts,”?® enjoyed fairly rapid
progress. When the Frankfort parliament of 1848 attempted to
draft a constitution for all Germany, it inserted into it a clause that
all “administrative justice” {as then understood) was to cease, and
all violations of private rights were to be adjudicated by courts of
justice.?

The hope, however, that the achievement of constitutional mon-
archy by the individual German states would effectively realize the
ideal of the rule of law was soon disappointed. The new constitu-
tions did little in that direction, and it was soon discovered that,
though “the constitution had been given, the Rechtsstaat pro-
claimed, in fact the police state continued. Who was to be the
guardian of public law and its individualistic principle of funda-
mental rights? Nobedy else than.that very administration against.
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whose drive for expansion and activity those fundamental laws
had been meant to protect.”®® It was, in fact, during the next
twenty years that Prussia acquired the reputation of a police
state, that in the Prussian parliament the great battles over the
principle of the Rechtsstaat had to be fought,® and that the final
solution of the problem took form. For some time the ideal re-
mained, at least in northern Germany, of intrusting the control of
the lawfulness of the acts of administration to the ordinary courts.
This conception of the Rechtsstaat, usually referred to later as ““jus-
ticialism,”* was soon to be superseded by a different conception,
advanced mainly by a student of English administrative practice,
Rudolf von Gneist.3® ~

7. There are two different reasons why it may be contended that
ordinary jurisdiction and the judicial control of administrative ac-
tion should be kept separate. Though both considerations contrib-
uted to the ultimate establishment of a system of administrative
courts in Germany and though they are frequently confused, they
aim at quite different and even incompatible ends, and thus should
be kept clearly distinct.

One argument is that the kind of problems which are raised by
disputes over administrative acts requires a knowledgé both of
branches of law and of fact which the ordinary judge, trained
mainly in private or criminal law, cannot be expected to possess.
It is a strong and probably a conclusive argument, but it does not
support a greater separation between the courts adjudging private
and those adjudging administrative disputes than often exists be-
tween courts dealing with matters of private law, commercial law,
and criminal law, respectively. Administrative courts separated
from ordinary courts only in this sense could still be as independ-
ent of government as the latter and be concerned only with the
administration of the law, that is, with the application of a body ot
pre-existing rules.

Separate adnfiinistrative courts, however, may also be thought
necessary on the altogether different ground that disputes about
the Jawfulness of an administrative act cannot be decided on as a
pure matter of law, since they always involve issues of govern-
mental policy or expediency. Courts established separately for this
reason will always be concerned with the aims of the government
of the moment and cannot be fully independent: they must be part
of the administrative apparatus and be subject to direction at least
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by its executive head. Their purpose will be not so much to protect
the individual against encroachments on his private sphere by gov-
ernmental agencies as to make sure that this does not happen
against the intentions and instructions of the government. They
will be a device to insure that the subordinate agencies carry out
the will of the government (including that of the legislature) rather
than a means of protecting the individual.

The distinction between these tasks can be drawn neatly and
unambiguously only where there exists a body of detailed legal
rules for guiding and limiting the actions of the administration. It
inevitably becomes blurred if administrative courts are created at
a time when the formulation of such rules is a task yet to be at-
tempted by legislation and jurisdiction. In such a situation one of
the necessary tasks of these courts will be to formulate as legal
norms what, so far, have been merely internal rules of the adminis-
tration; and in doing so they will find it very difficult to distinguish
between those internal rules which possess a general.character and
‘those which express merely specific aims of current policy.

This very situation existed in Germany in the 1860’s and 1870’s
when an attempt was finally made to translate into practice the
long-cherished ideal of the Rechtsstaat. The argument which in the
end defeated the long-maintained argument for “justicialism™ was
that it would be impracticable to leave to ordinary judges not
specially trained for it the task of handling the intricate issues
which would arise from disputes over administrative acts. As a
consequence, separate new administrative courts were created,
which were meant to be completely independent courts, concerned
exclusively with questions of law; and it was hoped that in the
course of time they would assume a strictly judicial control over all
administrative action. To the men who devised the system, espe-
cially to its main architect, Rudolf von Gneist, and to most of the
later German administrative lawyers, this creation of a system of
separate administrative courts therefore appeared as the crowning
piece of the Rechtsstaat, the definite achievement of the rule of
law.** The fact that there were still left open a large number of
loopholes for what in effect were arbitrary administrative decisions
appeared merely as minor and temporary defects, made mevitable
by the then existing conditions. They believed that, if the adminis-
trative apparatus was to continue to functipn, it had for a time to
be given wide discretion until a definite body of rules for its actions
had been laid down.
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Thus, though organizationally the establishment of independent
administrative courts seemed to be the final stage of the institu-
tional arrangement designed to secure the rule of law, the most dif-
ficult task still lay in the future. The superposition of an apparatus
of judicial control over a firmly entrenched bureaucratic machinery
could become effective only if the task of rule-making was contin-
ued in the spirit in which the whole system had been conceived.
Actually, however, the completion of the structure designed to
serve the ideal of the rule of law more or less coincided with the
abandonment of the ideal. Just as the new device was introduced,
there commenced a major reversal of intellectual trends; the con-
ceptions of liberalism, with the Rechtsstaat as its main goal, were
abandoned. It was in the 1870’s and 1880’s, when that system of
administrative courts received its final shape in the German states
(and also in France), that the new movement toward state social-
ism and the welfare state began to gather force. There was, in con-
sequence, little willingness to implement the conception of limited
government which the new institutions had been designed to serve
by gradually legislating away the discretionary powers still pos-
sessed by the administration. Indeed, the tendency now was to
widen those loopholes in the newly created system by explicidy
exempting from judicial review the discretionary powers required
by the new tasks of government,

Thus the German achievement proved to be more constderable
in theory than in practice. But its significance must not be under-
rated. The Germans were the last people that the liberal tide
reached before it began to recede. But they were the ones who most
systematically explored and digested all the experience of the West
and deliberately applied its lessons to the problems of the modern
administrative state. The conception of the Rechtsstaat which they
developed is the direct result of the old ideal of the rule of law,
where an elaborate administrative apparatus rather than a mon-
arch or a legislature was the chief agency to be restrained.® Even
though the new conceptions which they developed never took firm
root, they represent in some respects the last stage in a continuous
development and are perhaps better adapted to the problems of
our time than many of the older institutions. As it is the power of
the professional administrator that is now the main threat to indi-
vidual liberty, the institutions developed in Germany for the pur-
pose of keeping him in check deserve more careful examination
than they have been given. -
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8. One of the reasons why these German developments did not
receive much attention was that, toward the end of the last cen-
tury, conditions that prevailed there and elsewhere on the Con-
tinent showed a strong contrast between theory and practice. In
principle the ideal of the rule of law had long been recognized, and,
though the effectiveness of the one important institutional ad-
vance—the administrative courts—was somewhat limited, it con-
stituted an important contribution to the solution of new prob-
lems. But, in the short time that the new experiment was given to
develop its new possibilities, some of the features of former condi-
tions never quite disappeared; and the advance toward a welfare
state, which began on the Continent much earlier than in England
or in the United States, soon introduced new features which could
hardly be reconciled with the ideal of government under the law.

The result was that, even immediately preceding the first World
War, when the political structure of the Continental and the
Anglo-Saxon countries had become most similar, an Englishman or
" an American who obgerved the daily practice in France or Ger-
many would still feel that the situation was very far from reflecting
the rule of law. The differences between the powers and the con-
duct of the police in London and those in Berlin—to mention an
often quoted example—seemed nearly as great as ever. And though
signs of developments similar to those which had already taken
place on the Continent began to appear in the West, an acute
American observer could still describe the basic difference at the
end of the nineteenth century as follows: “In some cases, itis true,
feven in England)] an officer of the {local] board is given by statute
power to make regulations. The Local Government Board (in
Great Britain) and our boards of health furnish examples of this;
but such cases are exceptional, and most Anglo-Saxons feel that
this power is in its nature arbitrary, and ought not to be extended
any further than 1s absolutely necessary,”®

It was in this atmosphere thatin England A. V. Dicey, in a work
that has become a classic,*” restated the traditional conception of
the rule of law in a manner that governed all later discussion and
proceeded to contrast it with the situation on the Continent. The
picture he drew was, however, somewhat misleading. Starting
from the accepted and undeniable proposition that the rule of law
prevailed only imperfectly on the Continent and perceiving that
this was somehow connected with the fact that administrative
coercion was still in a great measure exempt from judicial review,
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he made the possibility of a review of administrative acts by the
ordinary courts his chief test. He appears to have known only the
French system of administrative jurisdiction (and even that rather
imperfectly}®® and to have been practically ignorant of German
developments. With regard to the French system, his severe stric-
tures may then have been somewhat justified, although even at
that time the Conseil d’Etat had already initiated a development
which, as a modern observer has suggested, “might in time succeed
in bringing all discretionary powers of the administration . ..
within the range of judicial control.”** But they were certainly in-
applicable to the principle of the German administrative courts;
these had been constituted from the beginning as independent
judicial bodies with the purposes of securing that rule of [aw which
Dicey was so anxious to preserve.

It is true that in 1885, when Dicey published his famous Lec-
tures Introductory to the Study of the Law of the Constitution, the
German administrative courts were only just taking shape, and the
French system had only recently received its definitive form.
Nevertheless, the “fundamental mistake” of Dicey, “so funda-
mental that it is difficult to understand or excuse in a writer of his
eminence,”* has had the most unfortunate consequences.. The
very idea of separate administrative courts—and even the term
“administrative law”—came to be regarded in England (and to a
lesser extent in the United States) as the denial of the rule of law.
Thus, by.his attempt to vindicate the rule of law as he saw it,
Dicey in effect blocked the development which would have offered
the best chance of preserving it. He could not stop the growth in
the Anglo-Saxon world of an administrative apparatus similar to
that which existed on the Continent. But he did contribute much
to prevent or delay the growth of institutions which could subject
the new bureaucratic machinery to effective control.
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CHAPTER FOURTEEN

The Safeguards of
[ndividual Liberty

At this little gap every man's liberty may in time

£o out,
Joun SELDEN

1. It is time to try to pull together the various historical strands
and to state systematically the essential conditions of liberty under
the law. Mankind has learned from long and painful experience
that the law of liberty must possess certain attributes.! What are
they?

The first point that must be stressed is that, because the rule of
law means that government must never coerce an individual ex-
cept in the enforcement of 2 known rule,? it constitutes a limitation
on the powers of all government, including the powers of the legis-
lature. It is a doctrine concerning what the law ought to be, con-
cerning the general attributes that particular laws should possess.
This'is important because today the conception of the rule of law is
sometimes confused with the requirement of mere legality in all
government action, The rule of law, of course, presupposes com-
plete legality, but this 1s not enough: if a law gave the government
uniimited power to act as it pleased, all its actions would be legal,
but it would certainly not be under the rule of law. The rule of law,
therefore, is also more than constitutionalism: it requires that all
laws conform to certain principles.

From the fact that the rule of law is a limitation upon all leglsla-
tion, it follows that it cannot itself be a law in the same sense as the
laws passed by the legisiator. Constitutional provisions may make
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infringements of the rule of law more difficult. They may help to
prevent inadvertent infringements by routine legislation.? But the
ultimate legislator can never limit his own powers by law, because
he can always abrogate any law he has made.? The rule of law is
therefore not a rule of the law, but a rule concerning what the law
ought to be, a meta-legal doctrine or a political ideal.’ It will be
effective only in so far as the legislator feels bound by it. In a
democracy this means that it will not prevail unless it forms part of
the moral tradition of the communtty, a common ideal shared and
unquestioningly accepted by the majority.

It is this fact that makes so very ominous the persistent attacks
on the principle of the rule of faw. The danger is all the greater be-
cause many of the applications of the rule of law are also ideals
which we can hope to approach very closely but can never fully
realize. If the ideal of the rule of law is a firm element of public
opinion, legislation and jurisdiction will tend to approach it more
and more closely. But if it is represented as an 1mpract1cab1e and
even undesirable ideal and people cease to strive for its realization,
it will rapidly disappear. Such a society will quickly relapse into a
state of arbitrary tyranny. This is what has been threatening dur-
ing the last two or three generations throughout the Western
world.

It is equally important to remember that the rule of law re-
stricts government only in its coercive activities.” These will never
be the only functions of government. Even in order to enforce the
law, the government requires an apparatus of personal and mate-

rial resources which it must administer. And there are whole fields
of governmental activity, such as foreign policy, where the prob.
tem of coercion of the citizens does not normally arise. We shall
have to return to this distinction between the coercive and the
non-coercive activitigs of government. For the moment, all that is
important is that the rule of law is concerned only with the former.

The chief means of coercion at the disposal of government is
punishment. Under the rule of law, government can infringe a per-
son’s protected private sphere only as punishment for breaking an
announced general rule. The principle “nullum crimen, nulla poena
sine lege”® is therefore the most important consequence of the
ideal. But clear and definite as this statement may at first seem, it
raises a host of difficulties if we ask what precisely is meant by
“law.” Certainly the principle would not be satisfied if the law
merely said that whoever disobeys the orders of some official will
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be punished in 2 specified manner. Yet even in the freest countries
the law often seems to provide for such acts of coercion. There
probably exists no country where a person will not on certain occa-
sions, such as when he disobeys a policeman, become liable to pun-
ishment for *“an act done to the public mischief” or for **disturbing
the public order” or for “‘obstructing the police.” We shall there-
fore not fully understand even this crucial part of the doctrine
without examining the whole complex of principles which together
make possible the rule of law,

2. We have seen earlier that the ideal of the rule of law presup-
poses a very definite conception of what is meant by law and that
not every enactment of the legislative authority is a law in this
sense.? In current practice, everything is called “law” which has
been resolved in the appropriate manner by a legislative authority.
But of these laws in the formal sense of the word,!® only some—
today usually only a very small proportion—are substantive (or
“material”) laws regulating the relations between private persons
ot between such persons and the state. The great majority of the
so-called laws are rather instructions issued by the state to its
servants concerning the manner in which they are to direct the
apparatus of government and the means which are at their dis-
posal. Today it is everywhere the task of the same legislature to
direct the use of these means and to lay down the rules which the
ordinary citizen must observe. This, though the established prac-
tice, i not a necessary state of affairs. [ cannot help wondering
whether it might not be desirable to prevent the two types of deci-
sions from being confused! by entrusting the task of laying down
general rules and the task of issuing orders to the administration to
distinct representative bodies and by subjecting their decisions to
independent judicial review so that neither will overstep its
bounds. Though we may wish both kinds of decisions to be con-
trolled democratically, this need not mean that they should be in
the hands of the same assembly.22

The present arrangements help to obscure the fact that, though
government has to administer means which have been put at its
disposal (including the services of all those whom it has hired to
carry out its instructions), this does not mean that it should simi-
larly administer the efforts of private citizens. What distinguishes
a free from an unfree society is that in the former each individual
has a recognized private sphere clearly distinct from the public
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sphere, and the private individual ¢annot be ordered about but is
expected to obey only the rules which are equally applicable to all,
It used to be the boast of free men that, so long as they kept within
the bounds of the known law, there was no need to ask anybody's
permission or to obey anybody’s orders. It is doubtful whether any
of us can make this claim today.

The general, abstract rules, which are laws in the substantive
sense, are, as we have seen, essentially long-term measures, refer-
ring to yet unknown cases and containing no references to par-
ticular persons, places, or objects. Such laws must always be pro-
spective, never retrospective, in their effect. That this should be
so is a principle, almost universally accepted but not always put
into legal form; it is a good example of those meta-legal rules which
must be observed if the rule of law is to remain effective.

3. The second chief attribute which must be required of true
laws 15 that they be known and certain.!* The importance which
the certainty of the law has for the smooth and efficient running
of a free society can hardly be exaggerated. There is probably no
single factor which has contributed more to the prosperity of the
West than the relative certainty of the law which has prevailed
here.!* This is not altered by the fact that complete certainty of
the law is an ideal which we must try to approach but which we
can never perfectly attain, It has become the fashion to belittle
the extent to which such certainty has in fact been achieved, and
there are understandable reasons why lawyers, concerned mainly
with litigation, are apt to do so. They have normally to deal with
cases in which the outcome is uncertain. But the degree of the
certainty of the law must be judged by the disputes which do not
lead to litigation because the outcome is practically certain as
soon as the legal position is examined. It is the cases that never
come before the courts, not those that do, that are the measure
of the certainty of the law. The modern tendency to exaggerate
this uncertainty is part of the campaign against the rule of law,
which we shall examine later,t

The essential point ts that the decisions of the courts can be
predicted, not that all the rules which determine them can be
stated in words. To insist that the actions of the courts be in ac-
cordance with pre-existing rules is not to insist that all these
rules be explicit, that they be written down beforehand in so many
words. To insist on the latter would, indeed, be to strive_for an
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unattainable ideal. There are “rules” which can never be put into
explicit form. Many of these will be recognizable only because
they lead to consistent and predictable decisions and will be
known to those whom they guide as, at most, manifestations of a
“sense of justice.”®® Psychologically, legal reasoning does not, of
course, consist of explicit syllogisms, and the major premises will
often not be explicit.!” Many of the general principles on which the
conclusions depend will be only implicit in the body of formulated
law and will have to be discovered by the courts. This, however,
is not a peculiarity of legal reasoning, Probably all generalizations
that we can formulate depend on still higher generalizations which
we do not explicitly know but which nevertheless govern the
working of our minds. Though we will always try to discover
those more general principles on which our decistons rest, this is
probably by its nature an unending process that can never be
completed.

4. The third requirement of true law is equality. It is as impor-
tant, but much more difficult, to define than the others. That any
law should apply equally to all means more than that it should be
general in the sense we have defined. A law may be perfectly gen-
eral in referring only to formal characteristics of the persons in-
volved!® and yet make different provisions for different classes of
people. Some such classification, even within the group of fully
responsible citizens, is clearly inevitable. But classification in
abstract terms can always be carried to the point at which, in
fact, the class singled out consists only of particular known per-
sons or even a single individuzl.’ It must be admitted that, in
spite of many ingemous attempts to solve this problem, no en-
tirely satisfactory criterion has been found that would always tell
us what kind of classification is compatible with equality before
the law. To say, as has so often been said, that the law must not
make irrelevant distinctions or that it must not discriminate be-
tween persons for reasons which have no connection with the pur-
pose of the law® is Jittle more than evading the issue.

Yet, though equality before the law may thus be one of the
ideals that indicate the direction without fully determining the
goal and may therefore always remain beyond our reach, it is not
meaningless. We have already mentioned one tmportant require-
ment that must be satisfied, namely, that those inside any group
singled out acknowledge the legitimacy of the distinction as well
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as those outside it. As important in practice is that we ask whether
we can or cannot foresee how a law will affect particular people.
The ideal of equality of the law is aimed at equally improving the
chances of yet unknown people but incompatible with benefting
or harming known persons in a predictable manner,

It is sormetimes said that, in addition to being general and equal,
the law of the rule of law must also be just. But though there can
be no doubt that, in order to be effective, it must be accepted as
just by most people, it is doubtful whether we possess any other
formal criteria of justice than generality and equality—unless,
that is, we can test the law for conformity with more general rules
which, though perhaps unwritten, are generally accepted, once
they have been formulated. But, so far as its compatibility with
a reign of freedom is concerned, we have no test for a law that
confines itself to regulating the relations between different persons
and does not interfere with the purely private concerns of an indi-
vidual, other than its generality and equality. It is true that such
““alaw may be bad and unjust; but its general and abstract formu-
lation reduces this danger to a minimum, The protective ¢haracter
of the law, its very raison d’étre, are to be found in its generality,”2

If it is often not recognized that general and equal laws provide
the most effective protection against infringement of individual
liberty, this is due mainly to the habit of tacitly exempting the
state and its agents from them and of assuming that the govern.
ment has the power to grant exemptions to individuals. The ideal
of the rule of law requires that the state either enforce the law
upon others—and that this be its only monopoly—or act under
the same law and therefore be limited in the same manner as any
private person.® It is this fact that all rules apply equally to all,
including those who govern, which makes it improbable that any
oppressive rules will be adopted.

5. It would be humanly impaossible to separate effectively the
laying-down of new general rules and their application to particu-
lar cases unless these functions were performed by different per-
sons or bodies. This part at least of the doctrine of the separation
of powers® must therefore be regarded as an integral part of the
rule of law, Rules must not be made with particular cases in mind,
nor must particular cases be decided in the light of anything but
the general rule—though this rule may not yet have been explicitly
formulated and therefore have to be discovered. This requires
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independent judges who are not concerned with any temporary
ends of government, The main point is that the two functions
must be performed separately by two co-ordinated bodies before
it can be determined whether coercion is to be used in a particular
case.

A much more difficult question is whether, under a strict apph-
cation of the rule of law, the executive (or the administration)
should be regarded as a distinct and separate power in this sense,
co-ordinated on equal terms with the other two. There are, of
course, areas where the administration must be free to act as it
sees fit. Under the rule of law, however, this does not apply to
coercive powers over the citizen. The prln(:lple of the separation
of powers must not be interpreted to mean that in its dealing with
the private citizen the administration is not always subject to the
rules laid down by the legislature and applied by independent
courts. The assertion of such a power is the very antithesis of the
rule of law. Though under any workable system the administra-
tion must undoubtedly have powers which cannot be controlled

‘by independent courts, ‘“‘Administrative Powers over Person and

Property” cannot be among them. The rule of law requires that
the executive in its coercive action be bound by rules which pre-
scribe not only when and where it may use coercion but also in
what manner it may do so. The only way in which this can be
ensured is to make all its actions of this kind subject to judicial
review.

Whether the rules by which the administration is bound should
be laid down by the general legislature or whether this function
may be delegated to another body is, however, a matter of political

‘expediency.** This does not bear directly on the principle of the

rule of law, but rather on the question of the democratic control
of government. So far as the principle of the rule of law is con-
cerned, there is no objection to delegation of legislation as such.
Clearly, the delegation of the power of making rules to local legis-
lative bodies, such as provincial assemblies or municipal councils,
is unobjectionable from every point of view. Even the delegation
of this power to some non-elective authority need not be contrary
to the rule of law, so long as such authority is bound to announce
these rules prior to their application and then can be made to
adhere to them. The trouble with the widespread use of delegation
in modern times is not that the power of making general rules is
delegated but that administrative authorities are, in effect, given
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power to wield coercion without rule, as no general rules can be
formulated which will unambiguously guide the exercise of such
power, What is often called “delegation of lawmaking power” is
often not delegation of the power to make rules—which might be
undemocratic or politically unwise—but delegation of the authori-
ty to give to any decision the force of law, so that, like an act of
the legislature, it must be unquestioningly accepted by the courts.

6. This brings us to what in modern times has become the cru-
cial issue, namely the legal limits of administrative discretion.
Here is ““the little gap at which in time every man's liberty may
go out.”

The discussion of this problem has been obscured by a confusion
over the meaning of the term “discretion.”” We use the word first
with regard to the power of the judge to interpret the law. But
authority to interpret a rule is not discretion in the sense relevant
to us. The task of the judge is to discover the implications con-
tained in the spirit of the whole system of valid rules of law or to
express as a general rule, when necessary, what was not explicitly
stated previously in a court of law or by the legislator, That this
task of interpretation is not one in which the judge has discretion

in the sense of authority to follow his own will to pursue particular -

concrete aims appears from the fact that his interpretation of the
law can be, and as a rule is, made subject to review by a higher
court, Whether or not the substance of a decision is subject to re-
view by another such body that needs to know only the existing
rules and the facts of the case is probably the best test as to
whether a decision is bound by rule or left to the discretion of the
judge’s authority. A particular interpretation of the law may be
subject to dispute, and it may sometimes be impossible to arrive
at a fully convincing conclusion; but this does not alter the fact
that the dispute must be settied by an appeal to the rules and not
by a simple act of will.

Discretion in a different and for our purposes equally irrelevant
sense is a problem which concerns the relation between principal
and agent throughout the whole hierarchy of government. At
every level, from the relation between the sovereign legislature
and the heads of the administrative departments down the suc-
cessive steps in the bureaucratic organization, the problem arises
as to what part of the authority of government as a whole shounld
be delegated to a specific office or official. Since this assignment of
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particular tasks to particular authorities is decided by law, the
question of what an individual agency is entitled to do, what parts
of the powers of government it is allowed to exercise, is often also
referred to as a problem of discretion. It is evident that not all the
acts of government can be bound by fixed rules and that at every
stage of the governmental hierarchy considerable discretion must
be granted to the subordinate agencies. So long as the government
administers its own resources, there are strong arguments for giv-
ing it as much discretion as any business management would re-
quire in similar circumstances. As Dicey has pointed out, “in the
management of its own business, propetly so called, the govern-
ment will be found to need that freedom of action, necessarily
possessed by every private person in the management of his own
personal concerns.”® It may well be that legislative bodies are
often overzealous in limiting the discretion of the administrative
agencies and unnecessarily hamper their efficiency. This may be
unavoidable to some degree; and it is probably necessary that
.bureaucratic organizations should be bound by rule to a greater
extent than business concerns, as they lack that test of efficiency
which profits provide in commercial affairs,®

The problem of discretionary powers as it directly affects the
rule of law is not a problem of the limitation of the powers of par-
ticular agents of government but of the limitation of the powers
of the government as a whole. It 1s a problem of the scope of ad-
ministration in general. Nobody disputes the fact that, in order
to make efficient use of the means at its disposal, the government
must exercise a great deal of discretion. But, to repeat, under the
rule of law the private citizen and his property are not an object
of administration by the government, not a means to be used for
its purposes. It is only when the administration interferes with the
private sphere of the citizen that the problem of discretion be:
comes relevant to us; and the principle of the rule of law, in effect,
means that the administrative authorities should have no dis-
cretionary powers in this respect.

In acting under the rule of law the administrative agencies will
often have to exercise discretion as the judge exercises discretion
in interpreting the law. This, however, is a discretionary power
which can and must be controlled by the possibility of a review
of the substance of the decision by an independent court. This
means that the decision must be deducible from the rules of law
and from those circumstances to which the law refers and which
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can be known to the parties concerned. The decision must not be
affectedb y any special knowledge possessed by the government or
by its momentary purposes and the particular values it attaches
to different concrete aims, including the preferences it may have
concerning the effects on different people.”” .

At this point the reader who wants to understand how liberty
in the modern world may be preserved must be prepared to con-
sider a seemingly fine point of law, the crucial importance of which
1s often not appreciated. While in all civilized countries there exists
some provision for an appeal to courts against administrative
decisions, this often refers only to the question as to whether an
authority had a right to do what it did. We have already seen,
however, that if the law said that everything a certain authority
did was legal, 1t could not be restrained by a court from doing
anything. What is required under the rule of law is that a court
should have the power to decide whether the law provided for a
particular action that an authority has taken. In other wotds, in
all instances where administrative action interferes with the pri-
,vate sphere of the individual, the courts must have the pdwer to
decide not only whether a particular action was infra vires or
ultra vires but whether the substance of the administrative deci-
sion was such as the law demanded. It is only if this is the case
that administrative discretion is precluded.

This requirement clearly does not apply to the administrative
authority which tries to achieve particular results with the means
at its disposal.”® It is, however, of the essence of the rule of law
that the private citizen and his property should not in this sense
be means at the disposal of government. Where coercion 1s to be
used only in accordance with general rules, the justification of
every particular act of coercion must derive from such a rule. To
ensure this, there must be some authority which is concerned only
with the rules and not with any temporary aims of government
and which has the right to say not only whether another authority
had the right to act as it did but whether what it did was required
by the law.

7. The distinction with which we are now concerned is some-
times discussed in terms of the contrast between legislation and
policy. If the latter term is appropriately defined, we will indeed
be able to express our main point by saying that coercion is ad-
missible only when it conforms to general laws and not when it is
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a means of achieving particular objects of current policy. This
manner of stating it is, however, somewhat misleading, because
the term “policy” is also used in a wider sense, in which all legis-
lation falls under it. In this sense legislation is the chief instru-
ment of long-term policy, and all that is done in applying the law
1s to carry out a policy that has been determined in advance.

A further source of confusion is the-fact that within law itself
the expression “‘public policy” is commonly used to describe cer-
tain pervading general principles which are often not laid down as
written rules but are understood to qualify the validity of more
specific rules.?® When it is said that it is the policy of the law to
protect good faith, to preserve public order, or not to recognize
contracts for immoral purposes, this refers to rules, but rules
which are stated in terms of some permanent end of government
rather than in terms of rules of conduct. It means that, within the
limits of the powers given to it, the government must so act that
that end will be achieved. The reason why the term “policy” is
- used in such instances appears to be that it'is felt that to “pf:(:lf}’
. the end to be achieved is in conflict with the conception of law
_as an abstract rule. Though such reasoning may explain the prac-
tice, it is clearly one which is not without danger.

Policy is rightly contrasted with legislation when it means the
pursuit by government of the concrete, ever changing aims of the
day. It is with the execution of policy in this sense that adminis-
tration proper is largely concerned. Its task is the direction and
allocation of resources put at the disposal of government in the
service of the constantly changing needs of the community. All
the services which the government provides for the citizen, from
~ national defense to upkeep of roads, from sanitary safeguards to
the policing of the streets, are necessarily of this kind. For these
tasks it is allowed definite means and its own paid servants, and
it will constantly have to decide on the next urgent task and the
means to be used. The tendency of the professional administrators
concerned with these tasks is inevitably to draw everything they
can into the service of the public aims they are pursuing. It is
largely as a protection of the private citizen against this tendency
of an ever growing administrative machinery to engulf the private
sphere that the rule of law is so important today. It means in the
last resort that the agencies intrusted with such special tasks can-
not wield for their purpose any sovereign powers {no Hoheitsrechte,
as the Germans call it) but must confine themselves to the means
specially granted to them.
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8. Under a reign of freedom the free sphere of the individual
includes all action not explicitly restricted by a general law. We
have seen that it was found especially necessary to protect against
infringement by authority some of the more important private
rights, and also how apprehension was felt that such an explicit
enumeration of some might be interpreted to mean that only they
enjoyed the special protection of the constitution. These fears
have proved to be only too well founded. On the whole, however,
experience seems to confirm the argument that, in spite of the in-
evitable incompleteness of any bill of rights, such a bill affords an
important protection for certain rights known to be easily en-
dangered. Today we must be particularly aware that, as a result
of technological change, which constantly creates new potential
threats to individual liberty, no list of protected rights can be re-
garded as exhaustive.*® In an age of radio and television, the prob-
lem of free access to information is no longer a problem of the
freedom of the press. In an age when drugs or psychological tech-
niques can be used to control a person’s actions, the problem of
free control over one’s body is no longer a matter of pro'tection
against physical restraint. The problem of the freedom of move-
ment takes on a new significance when foreign travel has become
impossible for those to whom the authorities of their own country
are not willing to issue a passport.

The problem assumes the greatest importance when we con-
sider that we are probably only at the threshold of an age in which
the technological possibilities of mind control are likely to grow
rapidly and what may appear at first as innocuous or beneficial
powers over the personality of the individual will be at the dis-
posal of government. The greatest threats to human freedom prob-
ably still lie in the future. The day may not be far off when
authonty, by adding appropriate drugs to our water supply or by
some other simtlar device, will be able to elate or depress, stimu-
late or paralyze, the minds of whole populations for its own pur-
poses.™ If bills of rights are to remain in any way meaningful, it
must be recognized early that their intention was certainly to
protect the individual against all vital infringements of his liberty
and that therefore they must be presumed to contain a general
clause protecting against government’s interference those immu-
nities which individuals in fact have enjoyed in the past.

In the last resort these legal guaranties of certain fundamental
rights are no more than part of the safeguards of individual liberty
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which constitutionalism provides, and they cannot give greater
security against legislative infringements of liberty than the con-
stitutions themselves. As we have seen, they can do no more than
give protection against hasty and improvident action of current
legislation and cannot prevent any suppression of rights by the
deliberate action of the ultimate legislator. The only safeguard
against this is clear awareness of the dangers on the part of public
apinion. Such provisions are important mainly because they im-
press upon the public mind the value of these individual rights
and make them part of a political creed which the people will
defend even when they do not fully understand 1ts significance.

9, We have up to this point represented thase guaranties of in-
dividual freedom as if they were absolute rights which could never
be infringed. In actual fact they cannot mean more than that the
normal running of society is based on them and that any depar-
ture from them requires special justification. Even the most fun-
- damental principles of a free society, however, may have to be
temporarily sacrificed when, but only when, it is a question of
preserving liberty in the long run, as in the case of war, Concern-
ing the need of such emergency powers of government in such
instances (and of safeguards against their abuse) there exists wide-
spread agreement.

It is not the occasional necessity of withdrawing some of the
civil liberties by a suspension of habeas corpus or the proclamation
of a state of siege that we need to consider further, but the condi-
tions under which the particular rights of individual or groups
may occasionally be infringed in the public interest, That even
such fundamental rights as freedom of speech may have to be
curtailed in situations of “clear and present danger,” or that the
government may have to exercise the right of eminent domain for
the compulsory purchase of land, can hardly be disputed. But if
the rule of law 1s to be preserved, it is necessary that such actions
be confined to exceptional cases defined by rule, so that their jus-
tification does not rest on the arbitrary decision of any authority
but can be reviewed by an independent court; and, second, it is
necessary that the individuals affected be not harmed by the dis-
appointment of their legitimate expectations but be fully indemni-
fied for any damage they suffer as a resuit of such action.

The principle of “no expropriation without just compensation”
has always been recognized wherever the rule of law has pre-
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vailed. It is, however, not always recognized that this is an integral
and indispensable element of the principle of the supremacy of the
law. Justice requires it; but what is more important is that it is
our chief assurance that those necessary infringements of the pri-
vate sphere will be allowed only in instances where the public
gain is clearly greater than the harm done by the disappointment
of normal individual expectations. The chief purpose of the re-
quirement of full compensation is indeed to act as a curb on such
infringements of the private sphere and to provide a means of
ascertaining whether the particular purpose is important enough
to justify an exception to the principle on which the normal work-
ing of society rests. In view of the difficulty of estimating the often
intangible advantages of public action and of the notorious tend-
ency of the expert administrator to overestimate the importance
of the particular goal of the moment, it would even seem desirable
that the private owner should always have the benefit of the doubt
and that compensation should be fixed as high as possible without
opening the door to outright abuse. This means, after all, no more
than that the public gain must clearly and substantiaily ekceed
the loss if an exception to the normal rule is to be allowed.

10. We have now concluded the enumeration of the essential
factors which together make up the rule of law, without consider- -
ing those procedural safeguards such as habeas corpus, trial by
jury, and so on, which, in the Anglo-Saxon countries, appear to
most people as the chief foundations of their liberty.*? English and
American readers will probably feel that I have put the cart before
the horse and concentrated on minor features while leaving out
what is fundamental. This has been quite deliberate.

I do not wish in any way to disparage the importance of these
procedural safeguards. Their value for the preservation of liberty
can hardly be overstated. But while their importance is generally
recognized, it is not understood that they presuppose for their
effectiveness the acceptance of the rule of law as here defined and
that, without it, all procedural safeguards would be valueless.
True, it is probably the reverence for these procedural safeguards
that has enabled the English-speaking world to preserve the
medieval conception of the rule of law over men. Yet this is no
proof that liberty will be preserved if the basic belief in the exist-
ence of abstract rules of law which bind all authority in their
action is shaken. Judicial forms are intended to insure that deci-
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sions will be made according to rules and not according to the
relative desirability of particular ends or values, All the rules of
judicial procedure, all the principles intended to protect the in-
dividual and to secure impartiality of justice, presuppose that
every dispute between individuals or between individuals and the
state can be decided by the application of general law. They are
designed to make the law prevail, but they are powerless to pro-
tect justice where the law deliberately leaves the decision to the
discretion of authority. It is only where the law decides—and this
means only where independent courts have the last word—that
the procedural safeguards are safeguards of liberty.

I have here concentrated on the fundamental conception of law
which the traditional institutions presuppose because the belief
that adherence to the external forms of judicial procedure will
preserve the rule of law seems to me the greatest threat to its
preservation. I do not question, but rather wish to emphasize,
that the belief in the rule of law and the reverence for the forms

.of justice belong together and that neither will be effective without
- the other. But it is thé first which is chiefly threatened today; and
it is the illusion that it will be preserved by scrupulous observa-
tion of the forms of justice that is one of the chief causes of this
threat. “Society is not going to be saved by importing the forms
and rules of judicial procedure into places where they do not
naturally belong.”® To use the trappings of judicial form where
the essential conditions for a judicial decision are absent, or to
give judges power to decide issues which cannot be decided by the
application of rules, can have no effect but to destroy the respect
for them even where they deserve it.
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CHAPTER FIFTEEN

Economic Policy and the
Rule of Law

The house of representatives . .. can maoke no
law which will not have ity full operation on them-
selves and their friends, as well as the great mass of
society, This [circumitance] Ras  always been
deemed one of the strongest bonds by which human
policy can connect the rulers and the people together.
It creates between them that communion of interest,
and sympathy of sentiments, of which few govern-
ments have furnished examples; but without which
every government degenerates into tyranny.

James Maprsox

1. The classical argument for freedom in economic affairs rests on
the tacit postulate that the rule of law should govern policy in
this as in all other spheres. We cannct understand the nature of
the opposition of men like Adam Smith or John Stuart Mill to
government “Intervention” unless we see it against this back-
ground. Their position was therefore often misunderstood by those
who were not familiar with that basic conception; and confusion
arose in England and America as soon as the conception of the
rule of law ceased to be assumed by every reader. Freedom of eco-
nomic activity had meant freedom under the law, not the absence
of all government action. The “interference’ or “intervention” of
government which those writers opposed as a matter of principle
therefore meant only the infringement of that private sphere which
the general rules of law were intended to protect. They did not
mean that government should never concern itself with any eco-
nomic matters. But they did mean that there were certain kinds of
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governmental measures which should be precluded on principle
and which could not be justified on any grounds of expediency.

To Adam Smith and his immediate successors the enforcement
of the ordinary rules of common law would certainly not have
appeared as government interference; nor would they ordinarily
have applied this term to an alteration of these rules or the passing
of a new rule by the legislature so long as it was intended to apply
equally to all people for an indefinite period of time. Though they
perhaps never explicitly said so, interference meant to them the
exercise of the coercive power of government which was not regu-
lar enforcement of the general law and which was designed to
achieve some specific purpose.! The important criterion was not
the aim pursued, however, but the method employed. There 1s
perhaps no aim which they would not have regarded as legitimate
if it was clear that the people wanted it; but they excluded as gen-
erally inadmissible in a free society the method of specific orders
and prohibitions. Only indirectly, by depriving government of

'some means by which alone it might be able to attain certain ends,
may this principle deprive government of the power to pursue
those ends. :

The later economists bear a good share of the responsibility for
the confusion on these matters.? True, there are good reasons why
all governmental concern with economic matters is suspect and
why, in particular, there is a strong presumption against govern-
ment’s actively participating in economic efforts. But these argu-
ments are quite different from the general argument for economic
freedom. They rest on the fact that the great majority of govern-
mental measures which have been advocated in this field are, in
fact, inexpedient, either because they will fail or because their
costs will outweigh the advantages. This means that, so long as
they are compatible with the rule of law, they cannot be rejected
out of hand as government intervention but must be examined in

. each instance from the viewpoint of expediency. The habitual
appeal to the principle of non-intetference in the fight against all
ill-considered or harmful measures has had the effect of blurring
the fundamental distinétion between the kinds of measures which
are and those which are not compatible with a free system. And
the opponents of free enterprise have been only too ready to help
this confusion by insisting that the desirability or undesirability
of a particular measure could never be a matter of principle but
is always one of expediency.
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In other words, it is the character rather than the volume of
government activity that is important. A functioning market
economy presupposes certain activities on the part of the state;
there are some other such activities by which its functioning will
be assisted; and it can tolerate many more, provided that they are
of the kind which are compatible with a functioning market. But
there are those which run counter to the very principle on which a
free system rests and which must therefore be altogether excluded
if such a system is to work. In consequence, a government that is
comparatively inactive but does the wrong things may do much
more to cripple the forces of a market economy than one that is
more concerned with economic affairs but confines itself to actions
which assist the spontaneous forces of the economy.

It is the purpose of this chapter to show that the rule of law pro-
vides the criterion which enables us to distinguish between those
measures which are and those which are not compatible with a
free system. Those that are may be examined further on the
grounds of expediency. Many such measures will, of course, still
be undesirable or even harmful. But those that are not must be
rejected even if they provide an effective, or perhaps the only ef-
fective, means to a desirable end. We shall see that the observa-
tion of the rule of law is a necessary, but not yet a sufficient, con-
dition for the satisfactory working of a free economy. But the im-
portant point Is that all coercive action of government must be
unambiguously determined by a permanent legal framework
which enables the individual to plan with a degree of confidence
and which reduces human uncertainty as much as possible.

2. Let us consider, first, the distinction between the coercive
measures of government and those pure service activities where
coercion does not enter or does so only because of the need of
financing them by taxation.® In so far as the government merely
undertakes to supply services which otherwise would not be sup-
plied at all (usually because it is not possible to confine the bene-
fits to those prepared to pay for them), the only question which
arises is whether the benefits are worth the cost. Of course, if the
government claimed for itself the exclusive right to provide par-
ticular services, they would cease to be strictly non-coercive. In
general, a free society demands not only that the government have
the monopoly of coercion but that it have the monopoly only of
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coercion and that in all other respects it operate on the same
terms as everybody else.

A great many of the activities which governments have univer-
sally undertaken in this field and which fall within the limits de-
scribed are those which facilitate the acquisition of reliable knowl-
edge about facts of general significance.* The most important
function of this kind is the provision of a reliable and efficient
monetary system. Others scarcely less important are the setting
of standards of weights and measures; the providing of informa-
tion gathered from surveying, land registration, statistics, etc.;
and the support, if not also the organization, of some kind of
education.

All these activities of government are part of its effort to pro-
vide a favorable framework for individual decisions; they supply
means which individuals can use for their own purposes. Many
other services of a more material kind fall into the same category.
Though government must not use its power of coercion to reserve
- for itself activities which have nothmg to do with the enforcement
of the general rules of law, there is no violation of principle in its
engaging in all sorts of activities on the same terms as the citizens,
If in the majority of fields there is no good reason why it should
do so, there are fields in which the desirability of government
action can hardly be questioned.

To this latter group belong all those services which are clearly
desirable but which will not be provided by competitive enter-
prise because it would be either impossible or difficult to charge
the individual beneficiary for them. Such are most sanitary and
health services, often the construction and maintenance of roads,
and many of the amenities provided by municipalities for the
inhabitants of cities. Included also are the activities which Adam
Smith described as ‘“those public works, which, though they may
be in the highest degree advantageous to a great society, are,
however, of such a nature, that the profit could never repay the
expense to any individual or small number of individuals.”* And
there are many other kinds of activity in which the government
may legitimately wish to engage, in order perhaps to maintain
secrecy in military preparations or to encourage the advancement
of knowledge in certain fields.* But though government may at
any moment be best qualified to take the lead in such fields, this
provides no justification for assuming that this will always be so
and therefore for giving it exclusive responsibility. In most in-

{223}



Economsc Policy and the Rule of Law

stances, moreover, it is by no means necessary that government
engage in the actual management of such activities; the services
in question can generally be provided, and more eﬂ'ectlvely pro-
vided, by the government’s assuming some or all of the financial
respons.lblllty but leaving the conduct of the affairs to independent
and in some measure competitive agencies.

There is considerable justification for the distrust with which
business looks on all state enterprise. There 1s great difficulty in
ensuring that such enterprise will be conducted on the same terms
as ptivate enterprise; and it is only if this condition is satisfied
that it is not objectionable in principle. So long as government
uses any of its coercive powers, and particularly its power of taxa-
tion, in order to assist its enterprises, it can always turn their posi-
tion into one of actual monopoly. To prevent this, it would be nec-
essary that any special advantages, including sub51dles which gov-
ernment gives to its own enterprises in any field, should also be
made available to competing private agencies. There 1s no need to
emphasize that it would be exceedingly difficult for government to
satisfy these conditions and that the general presumption against
state enterprise is thereby considerably strengthened. But this
does not mean that all state enterprise must be excluded from a
free system, Certainly it ought to be kept within narrow limits;
it may become a real danger to liberty if too large a section of eco-
nomic activity comes to be subject to the direct control of the
state. But what is objectionable here is not state enterprise as
such but state monopoly.

3. Furthermore, a free system does not exclude on principle all
those general regulations of economic activity which can be laid
down in the form of general rules specifying conditions which
everybody who engages in a certain activity must satisfy. They
include, in particular, all regulations governing the techniques of
production. We are not concerned here with the question of
whether such regulations will be wise, which they probably wil
be only in exceptional cases, They will always limit the scope of
experimentation and thereby obstruct what may be useful devel-
opments. They will normally raise the cost of production or, what
amounts to the same thing, reduce over-all productivity. But if
this effect on cost is fully taken into account and 1t 1s still thought
worthwhile to incur the cost to achieve a.given end, there 1s little
more to be said about it.” The economist will remain suspicious
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and hold that there 1s a strong presumption against such measures
because their over-all cost 1s almost always underestimated and
because one disadvantage in particular—namely, the prevention
of new developments—can never be fully taken into account. But
if, for instance, the production and sale of phosphorus matches is
generally prohibited for reasons of health or permitted only if
certain precautions are taken, or if night work is generally pro-
hibited, the appropriateness of such measures must be judged by
comparing the over-all costs with the gain; it cannot be conclu-
sively determined by appeal to a general principle. This is true of
most of the wide field of regulations known as “‘factory legisla-
tion.”

It is often maintained today that these or similar tasks which
are generally acknowledged to be proper functions of government
could not be adequately performed if the administrative authori-
ties were not given wide discretionary powers and all coercion were
limited by the rule of law. There is little reason to fear this. If the
law cannot always name the particular measures which the author-
ities may adopt in a particular situation, it can be so framed as to
enable any impartial court to decide whether the measures adopt-
ed were necessary to achieve the general effect aimed at by the law.
Though the variety of circumstances in which the authorities may
have to act cannot be foreseen, the manner in which they will
have to act, once a certain situation has arisen, can be made pre-
dictable to a high degree. The destroying of a farmer’s cattle in
order to stop the spreading of a contagious disease, the tearing-
down of houses to prevent the spreading of a fire, the prohibition
of an infected well, the requirement of protective measures in the
transmission of hlgh tension electricity, and the enforcement of
safety regulations in buildings undoubtedly demand that the
authorities be given some discretion in applying general rules. But
this need not be a discretion unlimited by general rules or of the
kind which need to be exempt from judicial-review.

We are so used to such measures being referred to as evidence
of the necessity of conferring discretionary powers that it comes
somewhat as a surprise that, as recently as thirty years ago, an
eminent student of administrative law could still point out that
“health and safety statutes are, generally speaking, by no means
conspicuous for the use of discretionary power; on the contrary,
in much of that legislation such powers are conspicuously absent.
. . . Thus British factory legislation has found it possible to rely
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practically altogether on general rules (though to a large extent
iramed by administrative regulation) ... many building codes
are framed with a minimum of administrative discretion, practi-
cally all regulations being limited to requirements capable of
standardization. . . . In all these cases the consideration of flexi-
bility yielded to the higher consideration of certainty of private
right, without any apparent sacrifice of public interest.”*

In all such instances the decisions are derived from general rules
and not from particular preferences which guide the government
of the moment or from any opinion as to how particular people
ought to be situated. The coercive powers of government still
serve general and timeless purposes, not specific ends. It must not
make any distinctions between different people. The discretion
conferred on it is a limited discretion in that the agent is to apply
the sense of a general rule. That this rule cannot be made com-
pletely unambiguous in its application is a consequence of human
imperfection. The problem, nevertheless, is one of applying a rule,
which is shown by the fact that an independent judge, who in no
way represents the particular wishes or values of the goverdment
or of the majority of the moment, will be able to decide not only
whether the authority had a right to act at all but also whcther
it was required by law to do exactly what it did.

The point at issue here has nothing to do with the question of
whether the regulations justifying the actions of government are
uniform for the whole country or whether they have been laid
down by a democratically elected assembly. There is clearly need
for some regulations to be passed by local ordinances, and many
of them, such as building codes, will necessarily be only in form
and never in substance the product of majority decisions. The
important question again concerns not the origin but the limits of
the powers conferred. Regulations drawn up by the administrative
authority itself but duly published in advance and strictly adhered
to will be more in conformity with the rule of law than will vague
discretionary powers conferred on the administrative organs by
legislative action.

Though there have always been pleas on the ground of adminis-
trative convenience that these strict limits should be relaxed, this
is certainly not a necessary requirement for the achievement of the
aims we have considered so far, It was only after the rule of law
had been breached for other aims that its preservation no longer
secemed to outweigh considerations of administrative efficiency.
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4. We must now turn to the kinds of governmental measures
which the rule of law excludes in principle because they cannot be
achieved by merely enforcing general rules but, of necessity, in-
volve arbitrary discrimination between persons. The most impor-
tant among them are decisions as to who is to be allowed to pro-
vide different services or commodities, at what prices or in what
quantities—in other words, measures designed to control the
access to different trades and occupations, the terms of sale, and
the amounts to be produced or sold.

So far as the entry into different occupations is concerned, our
principle does not necessarily exclude the possible advisability in
sorne instances of permitting it only to those who possess certain
ascertainable qualifications. The restriction of coercion to the
enforcement of general rules requires, however, that any one pos-
sessing these qualifications have an enforcible claim to such per-
mission and that the grant of the permission depend only on his
satisfying the conditions laid down as a general rule and not on
. any particular circumstances (such as “local need””) which would
have to be determined by the discretion of the licensing authority.
Even the need for such controls could probably be rendered un-
necessary in most instances by merely preventing people from pre-
tending to qualifications which they do not possess, that is, by
applying the general rules preventing fraud and deception. For
this purpose the protection of certain designations or titles ex-
pressing such qualifications might well be sufficient (it is by no
means evident that even in the case of doctors this would not be
preferable to the requirement of a license to practice). But it is
probably undeniable that in some instances, such as where the
sale of poisons or firearms is involved, it is both desirable and un-
objectionable that only persons satisfying certain intellectual and
moral qualities should be allowed to practice such trades. So long
as everybody possessing the necessary qualifications has the right
to practice the occupation in question and, if necessary, can have
his claim examined and enforced by an independent court, the
basic principle is satisfied.?

There are several reasons why all direct control of prices by
government is irreconcilable with a functioning free system,
whether the government actually fixes prices or merely lays down
rules by which the permissible prices are to be determined. In the
first place, it is impossible to fix prices according to long-term
rules which will effectively guide production. Appropriate prices
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depend on circumstances which are constantly changing and must
be continually adjusted to them. On the other hand, prices which
are not fixed outright but determined by some rule (such as that
they must be in a certain relation to cost) will not be the same for
all sellers and, for this reason, will prevent the market from func-
tioning. A still more important consideration is that, with prices
different from those that would form on a free market, demand
and supply will not be equal, and if the price control is to be effec-
tive, some method must be found for deciding who is to be al-
lowed to buy or seil. This would necessarily be discretionary and
must consist of ad Aoc decisions that discriminate between persons
on essentially arbitrary grounds. As experience has amply con-
firmed, price controls can be made effective only by quantitative
controls, by decisions on the part of authority as to how much
particular persons or firms are to be allowed to buy or sell. And the
exercise of all controls of quantities must, of necessity, be dis-
cretionary, determined not by rule but by the judgment of
authority concerning the relative importance of particular ends.

It is thus not because the economic interests with which Such
measures interfere are more important than others that price and
quantity controls must be altogether excluded in a free system,
but because this kind of controls cannot be exercised according to
rule but must in their very nature be discretionary and arbitrary.
To grant such powers to authority means in effect to give it power
arbitrarily to determine what is to be produced, by whom, and for
whom.

5. Strictly speaking, then, there are two reasons why all con-
trols of prices and quantities are incompatible with a free system:
one is that all such controls must be arbitrary, and the other is
that it is impossible to exercise them in such a manner as to allow
the market to function adequately. A free system can adapt itself
to almost any set of data, almost any general prohibition or regu-
lation, so long as the adjusting mechanism itself is kept function-
ing. And it is mainly changes in prices that bring about the neces-
sary adjustments. This means that, for it to function properly, it
is not sufficient that the rules of law under which it operates be
general rules, but their content must be such that the market will
work tolerably well. The case for a free system is not that any
system will work satisfactorily where coercion is confined by gen-
eral rules, but that under it such rules can be given a form that
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will enable it to work. If there is to be an efficient adjustment ot
the different activities in the market, certain minimum require-
ments must be met; the more important of these are, as we have
seen, the prevention of violence and fraud, the protection of prop-
erty and the enforcement of contracts, and the recognition of
equal rights of all individuals to produce in whatever quantities
and sell at whatever prices they choose. Even when these basic
conditions have been satisfied, the efficiency of the system will
still depend on the particular content of the rules. But if they are
not satisfied, government will have to achieve by direct orders
what individual decisions guided by price movements will.

The relation between the character of the legal order and the
functioning of the market system has received comparatively little
study, and most of the work in this field has been done by men
who were critical of the competitive order'® rather than by its
supporters. The latter have usually been content to state the
minimal requirements for the functioning of the market which we
. have just mentioned. A general statement of these conditions,
however, raises almost as many questions as the answers it pro-
vides. How wall the market will function depends on the character
of the particular rules. The decision to rely on voluntary contracts
as the main instrument for organizing the relations between indi-
viduals does not determine what the specific content of the law of
contract ought to be; and the recognition of the right of private
property does not determine what exactly should be the content
of this right in order that the market mechanism will work as
effectively and beneficially as possible. Though the principle of
private property raises comparatively few problems so far as mov-
able things are concerned, it does raise exceedingly difficult ones
where property in land 1s concerned. The effect which the use of
any one piece of land often has on neighboring land clearly makes
it undesirable to give the owner unlimited power to use or abuse
his property as he likes.

But, while it is to be regretted that economists have on the
whole contributed little to the solution of these problems, there are
some good reasons for this. General speculation about the charae-
ter of a social order cannot produce much more than equally gen-
eral statements of the principles that the legal order must follow.
The application in detail of these general principles must be left
largely to experience and gradual evolution. It presupposes con-
cern with concrete cases, which is more the province of the lawyer-
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than of the economist. At any rate, it is probably because the task
of gradually amending our legal system to make it more conducive
to the smooth working of competition is such a slow process that
it has had little appeal for those who seek an outlet for their crea-
tive imagination and are impatient to draw up blueprints for fur-
ther development.

6. There is still another point we must consider a little more
closely. Since the time of Herbert Spencer®! it has become cus-
tomary Lo discuss many aspects of our problem under the heading
of “freedom of contract.” And for a period of time this point of
view played an important role in American jurisdiction.’* There is
indeed a sense in which freedom of contract is an important part
of individual freedom. But the phrase also gives rise to miscon-
ceptions. In the first place, the question is not what contracts in-
dividuals will be allowed to make but rather what contracts the
state will enforce. No modern state has tried to enforce all con-
tracts, nor is it desirable that it should. Contracts for ¢riminal or
immoral purposes, gambling contracts, contracts in restraint of
trade, contracts permanently binding the services of a person, or
even some contracts for specific performances are not enforced.

Freedom of contract, like freedom in all other fields, really
means that the permissibility of a particular act depends only on
general rules and not on its specific approval by authority. It
means that the validity and enforcibility of a contract must de-
pend only on those general, equal, and known rules by which all
other legal rights are determined, and not on the approval of its
particular content by an agency of the government. This does not
exclude the possibility of the law’s recognizing only those con-
tracts which satisfy certain general conditions or of the state’s [ay-
ing down rules for the interpretation of contracts which will
supplement the explicitly agreed terms. The existence of such
recognized standard forms of contract which, so long as no con-
trary terms are stipulated, will be presumed to be part of the
agreement often greatly facilitates private dealings.

A much more difficult question is whether the law should ever
provide for obligations arising out of a contract which may be con-
trary to the intentions of both parties, as, for example, in the case
of liability for industrial accidents irrespective of negligence. But
even this is probably more a question of expediency than of prin-
ciple. The enforcibility of contracts is a tool which the law provides
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for us, and what consequences will follow upon concluding a con-
tract is for the law to say. So long as these consequences can be
predicted from a general rule and the individual is free to use the
available types of contracts for his own purposes, the essential
conditions of the rule of law are satisfied.

7. The range and variety of government action that is, at least
in principle, reconcilable with a free system is thus considerable.
The old formulae of laissez faire or non-intervention do not pro-
vide us with an adequate criterion for distinguishing between what
is and what is not admissible in a free system. There is ample scope
for experimentation and improvement within that permanent
legal framework which makes it possible for a free society to oper-
ate most efficiently. We can probably at no point be certain that
we have already found the best arrangements or institutions that
will make the market economy work as beneficially as it could. It
is true that after the essential conditions of a free system have been

- established, all further institutional improvements are bound to be
slow and gradual. But the continuous growth of wealth and tech-
nological knowledge which such a system makes possible will con-
stantly suggest new ways in which government might render serv-
ices to its citizens and bring such possibilities within the range of
the practicable.

Why, then, has there been such persistent pressure to do away

“with those limitations upon government that were erected for the
protection of individual liberty? And if there is so much scope for
improvement within the rule of law, why have the reformers
striven so constantly to weaken and undermine it? The answer is
that during the last few generations certain new aims of policy
have emerged which cannot be achieved within the limits of the
rule of law. A government which cannot use coercion except in the
enforcement of general rules has no power to achieve particular
aims that require means other than those explicitly entrusted to
its care and, in particular, cannot determine the material position
of particular people or enforce distributive or “social” justice. In
order to achieve such aims, it would have to pursue a policy which
is best described—since the word “planning’ is so ambiguous—by
the French word dirigisme, that is, a policy which determines for
what specific purposes particular means are to be used.

This, however, is precisely what a government bound by the
rule of law cannot do. If the government is to determine how par-
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ticular people ought to be situated, it must be in a position to
determine also the direction of individual efforts. We need not
repeat here the reasons why, if government treats different people
equally, the results will be unequal, or why, if it allows people to
make what use they like of the capacities and means at their dis-
posal, the consequences for the individuals will be unpredictable.
The restrictions which the rule of law imposes upon government
thus preclude all those measures which would be necessary to
insure that individuals will be rewarded according to another’s
conception of merit or desert rather than according to the value
that their services have for their fellows—or, what amounts to the
same thing, it precludes the pursuit of distributive, as opposed to
commutative, justice. Distributive justice requires an allocation
of all resources by a central authority; it requires that people be
told what to do and what ends to serve, Where distributive justice
is the goal, the decisions as to what the different individuals must
be made to do cannot be derived from general rules but must be
made in the light of the particular aims and knowledge of the
planning authority. As we have seen before, when the opinién of
the community decides what different people shall receive, the
same authority must also decide what they shall do.

This conflict between the ideal of freedom and the desire to
“correct” the distribution of incomes so as to make it more *“just”
is usually not clearly recognized. But those who pursue distribu-
tive justice will in practice find themselves obstructed at every
move by the rule of law. They must, from the very nature of their
aim, favor discriminatory and discretionary action. But, as they
are usually not aware that their aim and the rule of law are in
principle incompatible, they begin by circumventing or disregard-
ing in individual cases a principle which they often would wish to
see preserved in general. But the ultimate result of their efforts will
necessarily be, not a modification of the existing order, but its
complete abandonment and its replacement by an altogether dif-
ferent system—the command economy.

While it is certainly not true that such a centrally planned sys-
tem would be more efficient than one based on a free market, it is
true that only a centrally directed system could attempt to insure
that the different individuals would receive what someone thought
they deserved on moral grounds. Within the limits set by the rule
of law, a great deal can be done to make the market work more
effectively and smoothly; but, within these limits, what people
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now regard as distributive justice can never be achieved. We shall
have to examine the problems which have arisen in some of the
most important fields of contemporary policy as a result of the
pursuit of distributive justice. Before we do so, however, we must
consider the intellectual movements which have done so much
during the last two or three generations to discredit the rule of
law and which, by disparaging this ideal, have seriously under-
mined the resistance to a revival of arbitrary government.
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CHAPTER SIXTEEN

The Decline of the Law

The dogma, that absolute power may, by the
kypotheiis of popular origin, be as legitimaie as con-
stitutional freedom, began . . | to darken the air.

Lorp AcTon

1. Earlter in our discussion we devoted more attention than
is usual to developments in Germany, partly because it was
in that country that the theory, if not the practice, of the rule
of law was developed furthest, and partly because it was necessary
to understand the reaction against it which commenced there..
As is true of so much of socialist doctrine, the legal theories
which undermined the rule of law originated in Germany and
spread from there to the rest of the world.

The interval between the victory of liberalism and the turn
toward socialism or a kind of welfare state was shorter in Germany
than elsewhere. The institutions meant to secure the rule of law
had scarcely been completed before a change in opinion prevented
their serving the aims for which they had been created. Political
circumstances and developments which were purely intellectual
combined to accelerate a development which proceeded more
slowly in other countries. The fact that the unification of the
country had at last been achieved by the artifice of statesmanship
rather than by gradual evolution strengthened the belief that de-
liberate design should remodel society according to a preconceived
pattern. The social and political ambitions which this situation
encouraged were strongly supported by philosophical trends then
current in Germany.

The demand that government should enforce not merely “for-
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mal” but “substantive” (i.e., “distributive” or “social”’) justice
had been advanced recurrently since the French Revolution.
Toward the end of the nineteenth century these ideas had already
profoundly affected legal doctrine. By 1890 a leading socialist
theorist of the faw could thus express what was increasingly be-
coming the dominant doctrine: By treating in a perfectly equal
manner all citizens regardless of their personal qualities and eco-
nomic position, and by allowing unlimited competition between
them, it came about that the production of goods was increased
without limit; but the poor and weak had only a small share
in that ocutput. The new economic and social legislation therefore
attempts to protect the weak against the strong and to secure
for them a moderate share in the good things of life. This is
because today it is understood that thére is no greater injustice
than to treat as equal what is in fact unequal [!]”* And there was
Anatole France, who scoffed at “the majestic equality of the law
that forbids the rich as well as the poor to sleep under bridges,
to beg in the streets and to steal bread.” This famous phrase
has been repeated countless times by well-meaning but unthinking
people who did not understand that they were undermining the
foundations of all impartial justice.

2. The ascendancy of these political views was greatly assisted
by the increasing influence of various theoretical conceptions
which had arisen earlier in the century and which, though in many
respects strongly opposed to one another, had in common the
dislike of any limitation of authority by rules of law and shared
the desire to give the organized forces of government greater
power to shape social relations deliberately according to some
ideal of social justice. The four chief movements which operated
in this direction were, in descending order of importance, legal
positivism, historicism, the “free law’ school, and the school
of “jurisprudence of interest.” We shall only briefly consider
the last three before we turn to the first, which must detain us
a little longer.

The teadition which only later became known as “jurisprudence
of interest™ was a form of sociclogical approach somewhat similar
to the “legal realism” of contemporary America. At least in its
more radical forms it wanted to get away from the kind of logical
construction which is involved in the decision of disputes by the
application of strict rules of law and to replace it by a direct
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assessment of the particular “interests” at stake in the concrete
case.! The “free law’ school was in a way a parallel movement.
concerned mainly with criminal law. Its objective was to free
the judge as far as possible from the shackles of fixed rules and
permit him to decide individual cases mainly on the basis of his
“sense of justice.” It has often been pointed out how much the
latter in particular prepared the way for the arbitrariness of the
totalitarian state.*

_Historicism, which must be precisely defined so that it may
be sharply distinguished from the great historical schools (in
jurisprudence and eisewhere) that preceded it,® was a school
that claimed to recognize necessary laws of historical development
and to be able to derive from such insight knowledge of what
institutions were appropriate to the existing situation. This view
led to an extreme relativism which claimed, not that we are
the product of our own time and bound in a large measure by the
views and ideas we have inherited, but that we can transcend
those limitations and explicitly recognize how our present views
are determined by circumstances and use this knowledge to remake
our institutions in a manner appropriate to our time.* Such a
view would naturally lead to a rejection of all rules that cannot
be rationally justified or have not been deliberately designed
to achieve a specific purpose. In this respect historicism supports
what we shall presently see is the main contention of legal posi-
tivism.’

3. The doctrines of legal positivism have been developed in
direct opposition to a tradition which, though it has for two
thousand years provided the framework within which our central
problems have been mainly discussed, we have not explicitly
considered. This is the conception of a law of nature, which
to many still offers the answer to our most important question.
We have so far deliberately awoided discussing our problems
with reference to this conception because the numerous schools
which go under this name hold really different theories and an
attempt to sort them out would require a separate book.® But
we must at least recognize here that these different schools of the
law of nature have one point in common, which is that they
address themselves to the same problem. What underlies the
great conflict between the defenders of natural law and the
legal positivists is that, while the former recognize the existence
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of that problem, the latter deny that 1t exists at all, or at least
that it has a legitimate place within the province ofjur:sprudencc.

What all the schools of natural law agree upon is the existence
of rules which are not of the deliberate making of any lawgiver.
They agree that all positive law derives its validity from some
rules that have not in this sense been made by men but which
can be “found” and that these rules provide both the criterion
for the justice of positive law and the ground for men’s obedience
to it. Whether they seek the answer in divine inspiration or in
the inherent powers of human reason, or in principles which
are not themselves part of human reason but constitute non-
rational factors that govern the working of the human intellect,
or whether they conceive of the natural law.as permanent and
immutable or as variable in content, they all seek to answer
a question which positivism does not recognize. For the latter,
law by definition consists exclusively of deliberate commands
of a human will.

For this reason, legal positivism from the very beginning
could have no sympathy with and no use for those meta-legal
principles which underlie the 1deal of the rule of law or the
Rechtsstaat in the original meaning of this concept, for those
principles which imply a limitation upon the power of legislation.
In no other country did this positivism gain such undisputed sway
in the second half of the last century as it did in Germany, It
was consequently here that the ideal of the rule of law was
first deprived of real content. The substantive conception of the
Rechtsstaat, which required that the rules of law possess definite
properties, was displaced by a purely formal concept which re-
quired merely that all actlon of the state be authorized by the
legislature. In short, a “law” was that which merely stated
that whatever a certain authority did should be legal. The
problem thus became one of mere legality.® By the turn of the
century 1t had become accepted doctrine that the “individualist”
ideal of the substantive Rechtsstaat was a thing of the past, “van-
quished by the creative powers of natienal and social ideas.”*?
Or, as an authority on administrative law described the situation
shortly before the outbreak of the first Warld War: “We have
returned to the principles of the police state {!] to such an extent
that we again recognize the idea of a Kul/turstaar. The only
difference is in the means. On the basis of laws the modern
state permits itself everything, much more than the police state
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did. Thus, in the course of the nineteenth century, the term
Rechtsstaat was given a new meaning, We understand by it a
state whose whole activity takes place on the basis of laws
and in legal form. On the purpose of the state and the limits
of its competence the term Rechtrstaat in its present-day meaning
says nothing.”!

It was, however, only after the first World War that these
doctrines were given their most effective form and began to
exert a great influence which extended far beyond the limits
of Germany. This new formulation, known as the “pure theory
of law” and expounded by Professor H. Kelsen,? signaled the
definite eclipse of all traditions of limited government. His teaching
was avidly taken up by all those reformers who had found the
traditional limitations an irritating obstacle to their ambitions
and who wanted to sweep away all restrictions on the power
of the majority. Kelsen himself had early observed how the
“fundamentally irretrievable liberty of the individual gradually
recedes into the background and the liberty of the social collective
occupies the front of the stage’™? and that this change in the
conception of freedom meant an “emancipation of democratism
from liberalism,’"** which he evidently welcomed. The basic con-
ception of his system is the identification of the state and the legal
order. Thus the Rechtsstaat becomes an extremely formal concept .
and an attribute of all states,'* even a despotic one.®® There are
no possible limits to the power of the legislator,’” and there are
no ‘“so-called fundamental liberties”;® and any attempt to deny
to an arbitrary despotism the character of a legal order represents
“nothing but the naiveté and presumption of natural-law think-
ing,”’!" Every effort is made not only to obscure the fundamental
distinction between true laws in the substantive sense of abstract,
general rules and laws in the merely formal sense (including
all acts of a legislature) but also to render indistinguishable
from them the orders of any authority, no matter what they
are, by including them all in the vague term “norm.”” Even
the distinction between jurisdiction and administrative acts is
practically obliterated. In short, every single tenet of the tradi-
tional conception of the rule of law is represented as a metaphysical
superstition.

This logically most consistent version of legal positivism illus-
trates the ideas which by the 1920’s had come to dominate
German thinking and were rapidly spreading to the rest of the
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world. At the end of that decade they had so completely con-
quered Germany that “to be found guilty of adherence to natural
law theories {was] a kind of intellectual disgrace.”” The possi-
bilities which this state of opinion created for an unlimited dic-
tatorship were already clearly seen by acute observers at the
time Hitler was trying to gain power. In 1930 a German legal
scholar, in a detailed study of the effects of the “efforts to realize
the socialist State, the opposite of the Rechsssiaat,”® was able
to point out that these ‘“doctrinal developments have already
removed all obstacles to the disappearance bf the Rechesstaat,
and opened the doors to the victory of the fascist and bolshevist
will of the State.”?® The increasing concern over these develop-
ments which Hitler was finally to complete was given expression
by more than one speaker at a congress of German constitutional
lawyers.?* But it was too late. The antilibertarian forces had
learned too well the positivist doctrine that the state must not
be bound by law. In Hitler Germany and in Fascist Italy, as well
“as in Russia, it came to be believed that under the rule of law the
state was “‘unfree,”’® a “‘prisoner of the law,”* and that, in order
to act “‘justly,” it must be released from the fetters of abstract
rules.?” A “free” state was to be one that could treat its subjects
as it pleased.

4. The inseparability of personal freedom from the rule of
law is shown most clearly by the absolute denial of the [atter,
even in theory, in the country where modern despotism has
been carried furthest. The history of the development of legal
theory in Russia during the early stages of communism, when
- the ideals of socialism_were still taken seriously and the problem
of the role of law in such a system was extensively discussed,
is very instructive. In their ruthless logic the arguments advanced
in these discussions show the nature of the problem more clearly
than does the position taken by Western socialists, who usually
try to have the best of both worlds.

The Russian legal theorists deliberately continued in a direction
which, they recognized, had long been established in western
Europe. As one of them put it, the conception of law itself was
generally disappearing, and “the center of gravity was shifting
more and more from the passing of general norms to individual
decisions and instructions which regulate, assist, and co-ordinate
activities of administration.”®® Or, as another contended at the
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same time, “since it is impossible to distinguish between laws
and administrative regulations, this contrast is a mere fiction
of bourgeois theory and practice.”? The best description of these
developments we owe to 2 non-Communist Russian scholar,
who observed that what “distinguishes the Soviet system from
all other despotic government is that. . . it represents an attempt
to found the state on principles which are the opposite of those
of the rule of law . . . [and it] has evolved a theory which exempts
the rulers from every obligation or limitation.”’*® Or, as a Com.
munist theorist expressed it, “the fundamental principle of our
legislation and our private law, which the bourgeois theorist
will never recognize, is: everythmg is prohibited which is not
specially permitted.”™®

Finally, the Communist attacks came to be directed at the
conception of law itself. In 1927 the president of the Soviet
Supreme Court explained in an official handbook of private
law: “Communism means not the victory of socialist law, but
the victory of socialism over any law, since with the abolition
of classes with antagonistic interests, law will disappear alto-
gether.”’s

The reasons for this stage of the development were most clearly
explained by the legal theorist E. Pashukanis, whose work for
a time attracted much attention both inside and outside Russia
but who later fell into disgrace and disappeared.?® He wrote:
“To the administrative technical direction by subordination to
a general economic plan corresponds the method of direct, tech-
nologically determined direction in the shape of programs for
production and distribution. The gradual victory of this tendency
means the gradual extinction of law as such.”?¢ In short: “As,
in a socialist community, there was no scope for autonomous
private legal relations, but only for regulation in the interest
of the community, all law is transformed into administration;
all fixed rules into discretion and considerations of utility.”’s

5. In England developments away from the rule of law had
started early but for a long time remained confined to the sphere
of practice and received little theoretical attention. Though,
by 1915, Dicey could observe that “the ancient veneration for
the rule of law has in England suffered during the last thirty
years a marked decline,”? the increasingly frequent infringements
of the principle attracted little notice. Even when in 1929 a
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book called The New Despotism® appeared, in which Lord Justice
Hewart pointed out how little in accord with the rule of law
was the situation which had developed, it achieved a suecés
de scandale but could do little to change the complacent beiief
that the liberties of Englishmen were safely protected by that
tradition. The book was treated as a mere reactionary pamphlet,
and the venom which was directed at it?® is difficult to understand
a quarter of a century later, when not only liberal organs like
The Economist® but also socialist authorst® have come to speak
of the danger in the same terms. The book did indeed lead to
the appointment of an official “Committee on Ministers’ Powers'’;
but its Report,* while mildiy reasserting Dicey's doctrines, tended
on the whole to minimize the dangers. Its main effect was that
it made the opposition to the rule of law articulate and evoked
an extensive literature which outlined an antirule-of-law doctrine
which has since come to be accepted by many besides socialists,

This movement was led by a group* of socialist lawyers and

-political scientists gathered around the late Professor Harold
J. Laski. The attack was opened by Dr. (now Sir Ivor) Jennings
in reviews of the Report and the Documents on which the latter
was based.** Completely accepting the newly fashionable positivist
doctrine, he argued that ‘““the conception of the rule of law,
in the sense in which it was used in that Report, that is, meaning
equality before the law, the ordinary law of the land, administered
by ordinary courts . . . taken literally . . . is just nonsense.”** This
rule of law, he contended, “is either common to all nations
or does not exist.”’* Though he had to concede that “the fixity
and certainty of the law. .. have been part of the English tradi-
tion for centuries,” he did so only with evident impatience at the
fact that this tradition was “but reluctantly breaking down.”*
For the belief shared “by most of the members of the Committee
and most of the witnesses . .. that there was a clear distinction
between the function of a judge and the function of an adminis-
trator,”*? Dr. Jennings had only scorn.

He later expounded these views in a widely used textbook,
in which he expressly denied that “‘the rule of law and discretionary
powers are contradictory’™*® or that there is any opposition “be-
tween ‘regular law’ and ‘administrative powers.” ”’** The principle
in Dicey’s sense, namely, that public authorities ought not to
have wide discretionary powers, was “‘a rule of action for Whigs
and may be ignored by others.”* Though Dr. Jennings recognized
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that “to a constitutional lawyer of 1870, or even 1880, it might
have seemed that the British Constitution was essentially based
on the individualist rule of law, and that the British State was
the Rechtsstaat of individualist political and legal theory,”® this
meant to him merely that “the Constitution frowned on ‘discre-
tionary’ powers, unless they were exercised by judges. When
Dicey said that Englishmen ‘are ruled by the law, and by the law
alone” he meant that ‘Englishmen are ruled by Judgcs and by
judges alone.” That would have been an exaggeration, but it was
good individualism.”™ That it was a necessary consequence of
the ideal of liberty under the law that only experts in the law
and no other experts, and especially no administrators concerned
with particular aims, should be entitled to order coercive action
seems not to have occurred to the author.

It should be added that further experience appears to have
led Sir Ivor to modify his views considerably. He begins and
concludes a recent popular book® with sections in praise of
the rule of law and even gives a somewhat idealized picture
of the degree to which it still prevails in Britain. But this change
did not come before his attacks had had a wide effect. In a
popular Pocabulary of Politics,% for instance, which had appeared
in the same series only a year before the book just mentioned,
we find it argued that “it is therefore odd that there should
be a prevalent view that the Rule of Law is something which some
people have but other people do not have, like motor cars and
telephones. What does it mean, then, to be without the Rule
of Law? Is it to have no law at all?” I fear this question correctly
represents the position of most of the younger generation, grown
up under the exclusive influence of positivist teaching.

Equally important and influential has been the treatment
of the rule of law in a widely used treatise on administrative
law by another member of the same group, Professor W. A,
Robson. His discussion combines a commendable zeal for regulariz-
ing the chaotic state of the control over administrative action with
an interpretation of the task of administrative tribunals which,
if applied, would make them entirely ineffective as a means of
protecting individual liberty. He aims explicitly at accelerating
the “‘break-away from that Rule of Law which the late Professor
A, V, Dicey regarded as an essential feature of the English
constitutional system.”* The argument commences with an attack

n “that antique and rickety chariot,” the “legendary separation
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of powers.”® The whole distinction between law and policy
is to him “utterly false,”® and the conception that the judge
1$ not concerned with governmental ends but with the administra-
tion of justice a matter for ridicule. He even represents as one of
the main advantages of administrative tribunals that they “can
enforce a policy unhampered by rules of law and judicial preced-
ents. . . . Of all the characteristics of administrative law, none 1s
more advantageous, when rightly used for the public good, than
the power of the tribunal to decide the cases coming before it with
the avowed object of furthering a policy of social improvement
in some particular field; and of adapting their attitude towards
the controversy so as to fit the needs of that policy.”*®

Few other discussions of these problems show as clearly how
reactionary many of the “progressive” ideas of our time really
are! It is therefore not too surprising that such a view as Professor
Robson’s has rapidly found favor with the conservatives and that
a recent Conservative party pamphlet on the Rule of Law echoes
him in commending administrative tribunals for the fact that
“flexible and unbound by rules of law or precedent, they can
be of real assistance to their minister in carrying out pollcy e
This acceptance of socialist doctrine by the conservatives is per-
haps the most alarming feature of the development. It has gone
so far that it could be said of a conservative symposium on
Liberty in the Modern State:%® “So far have we travelled from the
conception of the Englishman protected by the courts from
the risks of oppression by the Government or its servants that
no one of the contributors suggests that it would now be possible
for us to go back to that nineteenth century ideal.”®

Where these views can lead to is shown by the more indiscreet
statements of some of the less-well-known members of that group
of socialist lawyers. One commences an essay on The Planned
State and the Rule of Law by “redefining” the rule of law.® It
emerges from the mauling as “‘whatever parliament as the supreme
lawgiver makes it.”’% This enables the author “to assert with con-
fidence that the incompatibility of planning with the rule of law
[first suggested b}' somallst authors!] is 2 myth sustainable only
by prcjudlcc or ignorance.”’** Another member of the same group
even finds it possible to reply to the question as to whether, if
Hitler had obtained power in a constitutional manner, the rule
of law would still have prevailed in Nazi Germany: “The answer
is Yes; the majority would be right: the Rule of Law would
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be in operation, if the majority voted him into power, The majority
might be unwise, and it might be wicked, but the Rule of Law
would prevail. For in & democracy right is what the majority
makes it to be.”’®* Here we have the most fatal confusion of our
time expressed in the most uncompromising terms.

It 1s not surprising, then, that under the influence of such
conceptions there has been in Great Britain during the last
two or three decades a rapid growth of very imperfectly checked
powers of administrative agencies over the private life and proper-
ty of the citizen.®® The new social and economic legislation has
conferred ever increasing discretionary powers on those bodies
and has provided only occasional and highly defective remedies
in the form of 2 medley of tribunals of committees for appeal.
In extreme instances the law has even gone so far as to give
administrative agencies the power to determine ‘‘the general
principles” whereby what amounted to expropriation could be
applied,® the executive authority then refusing to tie itself down
by any firm rules.®® Only lately, and especmlly after a flagrant
tastance of highhanded bureaucratic action was brought to the
attention of the public by the persistent efforts of a wealthy
and public spirited man,*® has the disquiet over these develop-
ments long felt by a few informed observers spread to wider
circles and produced the first signs of a reaction, to which we shall
refer later,

6. It is somewhat surprising to find that in many respects
developments in this direction have gone hardly less far in the
United States. In fact, both the modern trends in legal theory
and the conceptions of the “expert administrator” without legal
training have had an even greater influence here than in Great
Britain; it may even be said that the British socialist lawyers
we have just considered have usually found their inspiration more
often in American than in British legal philosophers. The cir-
cumstances which have brought this about are little understood
even in the United States and deserve to be better kriown.

The United States is, in fact, unique in that the stimulation
received from European reform movements early crystallized
into what came to be known significantly as the “public adminis-
tration movement.” It played a role somewhat similar to that
of the Fabian movement in Britain™ or of the “socialists of the
chair” movement in Germany. With efficiency in government
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as its watchword, it was skilfully designed to enlist the support
of the business community for basically socialist ends. The mem-
bers of this movement, generally with the sympathetic support
of the “progressives,” directed their heaviest attack against the
traditiona) safeguards of individual liberty, such as the rule of
law, constitutional restraints, judicial review, and the conception
of a “fundamental law,” It was characteristic of these “experts
in administration” that they were equally antagonistic to {and
commonly largely ignorant of) both law and economics.”™ In
their efforts to create a “science” of administration, they were
guided by a rather naive conception of “scientific’’ procedure
and showed all the contempt for tradition and principles charac-
teristic of the extreme rationalist. It was they who did most to
popularize the idea that “liberty for liberty’s sake is clearly
a meaningless notion:it must be liberty to do and enjoy something.
If more people are buying automobiles and taking vacations, there
is more liberty,”’ 7

It was mainly because of their efforts that Continental European
-conceptions of administrative powers were mtroduced into the
United States rather earlier than into England. Thus, as early
as 1921, one of the most distinguished American students of
jurisprudence could speak of “a tendency away from courts
and law and a reversion to justice without law in the formof
a revival of the executive and even legislative justice and reliance
on arbitrary governmental powers.”’” A few years later a standard
work on administrative law could already represent it as accepted
doctrine that “every public officer has, marked out for him by
law, a certain area of ‘jurisdiction.” Within the boundaries of
-that area he can act freely according to his own discretion, and
the courts will respect his action as final and not inquire into
its rightfulness. But if he oversteps those bounds, then the court
will intervene. In this form, the law of court review of the acts
of public officers becomes simply a branch of the law u/#ra vires.
The only question before the courts is one of jurisdiction, and the
court has no control of the officer’s exercise of discretion within
that jurisdiction.”™

The reaction against the tradition of stringent control of the
courts over not only administrative but also legislative action
had, in fact, commenced some time before the first World War.
As an issue of practical politics it became important for the
first time in Senator La Follette’s campaign for the presidency
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in 1924, when he made the curbing of the power of the courts
an important part of his platform.™ It is mainly because of this
tradition which the Senator established that, in the United
States more than elsewhere, the progressives have become the
main advocates of the extension of the discretionary powers of
the administrative agency. By the end of the 1930’s, this charac-
teristic of the American progressives had become so marked
that even European socialists, “when first faced with the dispute
between American liberals and American conservatives concerning
the questions of administrative law and administrative discre-
tion,”” were inclined “to warn them against the inherent dangers
of the rise of administrative discretion, and to tell them that we
[i.e., the European socialists] could vouch for the truth of the stand
of the American conservatives.”’? But they were soon mollified
when they discovered how greatly this attitude of the progres-
sives facilitated the gradual and unnoticed movement of the
American system toward socialism.

The conflict referred to above reached its height, of course,
during the Roosevelt era, but the way had already been prepared
for the developments of that time by the intellectual trends
of the preceding decade. The 1920’s and early 1930°s had seen a
flood of antirule-of-law literature which had considerable'influence -
on the later developments. We can mention here only two charac- -
teristic examples. One of the most active of those who led the
frontal attack on the American tradition of a “‘government of
law and not of men’” was Professor Charles G. Haines, who not
only represented the traditional ideal as an illusion but seriously
pleaded that “the American people should establish governments
on a theory of trust in men in public affairs.””® To realize how
completely this is in conflict with the whole conception underlying
the American Constitution, one need merely remember Thomas
Jefferson’s statement that “free government is founded in jealousy
not in confidence, it is jealousy and not confidence which prescribes
limited constitutions, to bind those we are obliged to trust with
power . .. our Constitution has accordingly fixed the limits to
which, and no furcher, our confidence may go. In questions of
power, then, let no more be heard of confidence in man, but
bind him down from mischief by the chains of the Constitution.”™

Perhaps even more characteristic of the intellectual tendencies
of the time is a work by the late Judge Jerome Frank, called
Law and the Modern Mind, which, when it first appeared in
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1930, enjoyed a success which for the reader of today is not
quite easy to understand. It constitutes a violent attack on the
whole ideal of the certainty of the law, which the author ridicules
as the product of “‘a childish need for an authoritative father,”%®
Basing itself on psychoanalytic theory, the work supplied just
the kind of justification for a contempt for the traditional ideals
that a generation unwilling to accept any limitation on collective
action wanted. It was the young men brought up on such ideas
who became the ready mstrumcnts of the paternalistic pollmes
of the New Deal.

Toward the end of the 1930's there was increasing uneasiness
over these developments, which led to the appointment of a
committee of investigation, the U.S. Attorney-General’s Com-
mittee on Administrative Procedure, whose task was similar to
that of the British committee of ten years earlier. But this,
too, even more than the British committee, tended in its Majority
Report® to represent what was happening as both inevitable and
harmless. The general tenor of the report is best described in the

words of Dean Roscde Pound: “Even if quite unintended, the

majority are moving in the line of administrative absolutism
which is a phase of the rising absolutism throughout the world.
Ideas of the disappearance of law, of a society in which there will
be no law, or only one law, namely that there are nolaws but only
administrative orders; doctrines that there are no such things
as rights and that laws are only threats of exercise of state force,
rules and principles being nothing but superstition and pious
wish, a teaching that separation of powers is an outmoded eight-
eenth century fashion of thought, that the common law doctrine
of the supremacy of law had been outgrown, and expounding of
a public law which is to be a ‘subordinating law,” subordinafting
the interests of the individual to those of the public official and
allowing the latter to identify one side of a controversy with the
public interest and so give it a greater value and ignore the
others: and finally a theory that law is whatever is done officially
and so whatever is done officially is law and beyond criticism by
lawyers—such is the setting in which the proposals of the majority
must be seen,”®

7. Fortunately, there are clear signs in many countries of a
reaction against these developments of the last two generations.
They are perhaps most conspicuous in the countries that have gone
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through the experience of totalitarian regimes and have learned
the dangers of relaxing the limits on the powers of the state.
Even among those socialists who not long ago had nothing
but ridicule for the traditional safeguards of individual liberty,
a much more respectful attitude can be observed. Few men have
so frankly expressed this change of view as the distinguished
dean of socialist legal philosophers, the late Gustav Radbruch,
who in one of his last works said: “Though democracy is certainly
a praiseworthy value, the Rechtsstaat is like the daily bread, the
water we drink and the air we breathe; and the greatest merit
of democracy 1s that 1t alone 1s adapted to preserve the
Recktsstaar.”® That democracy does not in fact necessarily or
invariably do so is only too clear from Radbruch’s description
of developments in Germany. It would probably be truer to say
that democracy will not exist long unless it preserves the rule
of law.

The advance of the principle of judicial review since the war
and the revival of the interest in the theories of natural law in
Germany are other symptoms of the same tendencies.®! In other
Continental countries similar movements are under way. In
France, G. Ripert has made a significant contribution with his
study of The Decline of Law, in which he rightly concludes that-
“above all, we must put the blame on the jurists. It was they:
who for half a century undermined the conception of individual
rights without being aware that they thereby delivered these
rights to the omnipotence of the political state. Some of them
wished to prove themselves progressive, while others believed
that they were rediscovering traditional doctrine which the liberal
individualism of the nineteenth century had obliterated. Scholars
often show a certain single-mindedness which prevents them
from seeing the practical conclusions which others wili draw from
their disinterested doctrines.”®

There has been no lack of similar warning voices® in Great Brit-
ain, and the first outcome of the increasing apprehension has been
a renewed tendency in recent legislation to restore the courts of
law as the final authority in administrative disputes. Encouraging
signs are also to be found in a recent report of a committee
of inquiry into procedure for appeals to other than ordinary
courts.®? In it the committee not only made important suggestions
for eliminating the numerous anomalies and defects of the existing
system but also admirably reaffirmed the basic distinction between
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“what 1s Jud1c1al its antithesis being what is administrative,
and the notion of what is accorcllng to the rule of law, its antithesis
being what is arbitrary.” It then went on to state: “The rule
of law stands for the view that decisions should be made by
known principles or laws. In general such decisions will be pre-
dictable, and the citizen will know where he 15.”% But there still
remains in Britain a “considerable field of administration in
which no special tribunal or enquiry is provided”*® (which problem
was outside the terms of reference of the committee) and where
the conditions remain as unsatisfactory as ever and the citizen
in effect is still at the mercy of an arbitrary administrative
deciston. If the process of erosion of the rule of law is to be halted,
there seems to be urgent need for some independent court to which
appeal lies in all such cases, as has been proposed from several
quarters,*

Finally, we might mention, as an effort on an international
scale, the “Act of Athens” adopted in June, 1955, at a congress
of the International Commission of Jurists, in which the impor~
‘tance of the rule of law is strongly reaffirmed.”

It can hardly be said, however, that the widespread desire
to revive an old tradition is accompanied by a clear awareness
of what this would involve® or that people would be prepared
to uphold the principles of this tradition even when they are
obstacles in the most direct and obvious route to some desired
aim. These principles which not long ago seemed commonplaces
hardly worth restating and which perhaps even today will seem
more obvious to the layman than to the contemporary lawyer
have been so forgotten that a detailed account of both their
history and their character seemed necessary. It is only on this
basis that we can attempt in the next part to examine in more
detail the different ways in which the various modern aspirations
of economic and social policy can or cannot be achieved within
« the framework of a free society.
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PART III

FEreedom in the Welfare Srare

Above this race of men stands an immense and
tutelary potwer, which takes upon stielf alone Io
secure their gratifications and fo watch over their
Jate, That power is absolute, minnte, regular, provi-
dent, and mild. It would be like the authority of a
parent if, like that authorily, its ebject was to pre-
pare men for mankood; but it seeks, on the contrary,
o keep them in perpetuial childhood: it iy well con-
tent that the people should rejoice, provided they
think of nothing but rejoicing. For their happiness
such a government willingly labors, but it chooses fo
be the sole agent and the only arbiter of that happi-
ness; it provides for their securily, foresees and sup-
piies their mecessities, facilitates their pleasures,
manages their principal concerns, directs their in-
dustry, regulates the descent of property, and sub-
divides their inkeritances; what remains, but to
spare them all care of thinking and all the trouble of
Jiving?

A. ok TocQUEVILLE







CHAPTER SEVENTEEN

The Decline of Socialism
and the Rise of the
Welfare State

Experience should teach us to be most on our
guard to protect liberty when the Government's pur-
poses are beneficent. Men born o freedom are nalu-
rafly alert 1o repel invasion of their liberty by cuil-
minded rulers. The greatest dangers to liberty lurk in
Ensidious sncroackment by men of zeal, well meaning
but without understanding.

L. Brawpeis

1. Efforts toward social reform, for something like a century, have
been inspired mainly by the ideals of socialism—during part of
this period even in countries like the United States which never
has had a socialist party of importance. Over the course of these
hundred years socialism captured a large part of the intellectual
leaders and came to be widely regarded as the ultimate goal
toward which society was inevitably moving. This development
reached its peak after the second World War, when Britain
plunged into her socialist experiment, This seems to have marked
the high tide of the socialist advance. Future historians will
probably regard the period from the revolution of 1848 to about
1948 as the century of European socialism.

During this period socialism had a fairly precise meaning and a
definite program. The common aim of all socialist movements was
the nationalization of the “means of production, distribution, and
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exchange,” so that all economic activity might be directed accord-
ing to a comprehensive plan toward some ideal of social justice.
The various socialist schools differed mainly in the political meth-
ods by which they intended to bring about the reorganization of
society, Marxism and Fabianism differed in that the former was
revolutionary and the latter gradualist; but their conceptions of
the new society they hoped to create were basically the same.
Socialism meant the common ownership of the means of produc-
tion and their “employment for use, not for profit.”

The great change that has occurred during the last decade is
that socialism in this strict sense of a particular method of achiev-
ing social justice has collapsed. It has not merely lost its intel-
lectual appeal; it has also been abandoned by the masses so un-
mistakably that socialist parties everywhere are searching for a
new program that will insure the active support of their followers.!
They have not abandoned their ultimate aim, their ideal of social
justice. But the methods by which they had hoped to achieve
this and for which the name “socialism” had been coined have
been discredited. No doubt the name will be transferred to what-
ever new program the existing socialist parties will adopt. But
socialism in the old definite sense is now dead in the Western
world, '

Though such a sweeping statement will still cause some sur-
prise, a survey of the stream of disillusionist literature from social-
ist sources in all countries and the discussions inside the socialist
parties amply confirm it.? To those who watch merely the de-
velopments inside a single country, the decline of socialism may
still seem no more than a temporary setback, the reaction to po-
litical defeat. But the international character and the similarity
of the developments in the different countries leave no doubt that
it is more than that. If, fifteen years ago, doctrinaire socialism ap-
peared as the main danger to liberty, today it would be tilting at
windmills to direct one’s argument against it. Most of the argu-
ments that were directed at socialism proper can now be heard
from within the socialist movements as arguments for a change of
program.

2. The reasons for this change are manifold. So far as the
socialist school which at one time was most influential is con-
cerned, the example of the ‘‘greatest social experiment” of our
time was decisive: Marxism was killed in the Western world by the
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example of Russia. But for a long time comparatively few intel-
lectuals comprehended that what had happened in Russia was the
necessary outcome of the systematic application of the traditional
socialist program. Today, however, it is an effective argument,
even within socialist circles, to ask: “If you want one hundred per
cent socialism, what’s wrong with the Soviet Union?”? Buc the
experience of that country has in general discredited only the
Marxist brand of socialism. The widespread disillusionment with
the basic methods of socialism is due to more direct experiences.
The chief factors contributing to the disillusionment were prob-
ably three: the increasing recognition that a socialist organization
of production would be not more but much less productive than
private enterprise; an even clearer recognition that, instead of
leading to what had been conceived as greater social justice, it
would mean a new arbitrary and more inescapable order of rank
than ever before; and the realization that, instead of the promised
greater freedom, it would mean the appearance of a new despotism.
" The first to be disappointed were those labor unions which
found that, when they had to deal with the state instead of a
private employer,. their power was greatly reduced. But the indi-
viduals also soon discovered that to be confronted everywhere by
the authority of the state was no improvement upon their position
in a competitive society. This happened at a time when the gen-
eral rise in the standard of living of the working class {especially
of the manual workers) destroyed the conception of a distinct
proletarian class and, with it, the class-consciousness of the work-
ers—creating in most of Europe a situation similar to that which
in the United States had always prevented the growth of an-organ-
1zed socialist movement.* In the countries that had experienced a
totalitarian regime there also took place a strong individualist re-
action among the younger generation, who became deeply dis-
trustful of all collective activities and suspicious of all authority.®
Perhaps the most important factor in the disiliusionment of
socialist intellectuals has been the growing apprehension among
them that soclalism would mean the extinction of individual
liberty. Though the contention that socialism and individual
liberty were mutually exclusive had been indignantly re_]ected by
them when advanced by an opponent,® it made a deep impression
when stated in powerful literary form by one from their own
midst.” More recently the situation has been very frankly de-
scribed by one of the leading intellectuals of the British Labour
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Party. Mr. R. H. 5. Crossman, in a pamphlet entitled Socia/ism
and the New Despotism, records how “more and more serious-
minded people are having second thoughts about what once
seemed to them the obvious advantages of central planning and
the extension of State ownership”;? and he continues to explain
that “the discovery that the Labour Government’'s ‘Socialism’
meant the establishment of vast bureaucratic corporations,” of
*‘a vast centralized State bureaucracy [which] constitutes a grave
potential threat to democracy,”" had created a situation in which
“the main task of soctalists today is to convince the nation that its
liberties are threatened by this new feudalism.”

3. But, though the characteristic methods of collectivist social-
ism have few defenders left in the West, its ultimate aims have lost
little of their attraction. While the socialists no longer have a
clear-cut plan as to how their goals are to be achieved, they still
wish to manipulate the economy so that the distribution of in-
comes will be made to conform to their conception of social justice.
The most important outcome of the socialist epoch, however, has
been the destruction of the traditional limitations upon the powers
of the state. So long as socialism aimed at a complete reorganiza-
tion of society on new principles, it treated the principles of the
existing system as mere encumbrances to be swept away. But now
that it no longer has any distinctive principles of its own, it can
only present its new ambitions without any clear picture of the
means, As a result, we approach the new tasks set by the ambition
of modern man as un-principled, in the original meaning of this
word, as never before.

What is significant is that, in consequence, though socialism has
been generally abandoned as a goal to be deliberately striven for,
it is by no means certain that we shall not still establish it, albeit
unintentionally. The reformers who confine themselves to what-
ever methods appear to be the most effective for their particular
purposes and pay no attention to what is necessary to preserve an
effective market mechanism are likely to be led to impose more and
more central control over economic decisions (though private
property may be preserved in name) until we get that very system
of central planning which few now consciously wish to see estab-
lished. Furthermore, many of the old socialists have discovered
that we have already drifted so far in the direction of a redistribu-
tive state that it now appears much easier to push further in that
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direction than to press for the somewhat discredited socialization
of the means of production. They seem to have recognized that by
increasing governmental control of what nominally remains pri-
vate industry, they can more easily dachieverthat redistribution of
incomes that had been the real aim of the more spectacular policy
of expropriation,

It is sometimes regarded as unfair, as blind conservative preju-
dice, to criticize those socialist leaders who have so frankly
abandoned the more obviously totalitarian forms of “hot’ social-
ism, for having now turned to a *“cold” socialism which in effect
may not be very different from the former. We are in danger, how-
ever, unless we succeed in distinguishing those of the new ambi-
tions which can be achieved in a free society from those which re-
quire for their realization the methods of totalitarian collectivism.

4. Unlike socialism, the conception of the welfare state?® has no
precise meaning. The phrase is sometimes used to describe any
" state that “concerns” itself in any manner with problems other
* than those of the maintenance of law and order. But, though a few
theorists have demanded that the activities of government should
be limited to the maintenance of law and order, such a stand can-
not be justified by the principle of liberty. Only the coercive meas-
ures of government need be strictly limited. We have already seen
(in chap. xv) that there is undeniably a wide field for non-coercive
activities of government and that there is a clear need for financ-
ing them by taxation.

Indeed, no government in modern times has ever confined itself
to the “individualist minimum’™ which has occasionally been de-
" scribed,®® nor has such confinement of governmental activity been
advocated by the “orthodox’ classical economists.!* All modern
governments have made provision for the indigent, unfortunate,
and disabled and have concerned themselves with questions of
health and the dissemination of knowledge. There is no reason why
the volume of these pure service activities should not increase
with the general growth of wealth. There are common needs that
can be satisfied only by collective action and which can be thus
provided for without restricting individual liberty. It can hardly
be denied that, as we grow richer, that minimum of sustenance
which the community has always provided for those not able to
look after themselves, and which can be provided outside the
market, will gradually rise, or that government may, usefully and

{257}




Decline of Socialism and Rise of the Welfare State

without doing any harm, assist or even lead in such endeavors,
There is little reason why the government should not also play
some role, or even take the initiative, in such areas as social insur-
ance and education, ot temporarily subsidize certain experimental
developments. Our problem here is not so much the aims as the
methods of government action.

References are often made to those modest and innocent aims of
governmental activity to show how unreasonableis any opposition
to the welfare state as such. But, once the rigid position that
government should not concern itself at all with such matters is
abandoned—a position which is defensible but has little to do with
freedom—the defenders of liberty commonly discover that the
program of the welfare state comprises a great deal more that is
represented as equally legitimate and unobjectionable. If, for in-
stance, they admit that they have no objection to pure-foed laws,
this is taken to imply that they should not object to any govern-
ment activity directed toward a desirable end. Those who at-
tempt to delimit the functions of government in terms of aims
rather than methods thus regularly find themselves in the position
of having to oppose state action which appears to have only
desirable consequences or of having to admit that they have no
general rule on which to base their objections to measures which,
though effective for particular purposes, would in their aggregate
effect destroy a free society. Though the position that the state
should have nothing to do with matters not related to the mainte-
nance of Jaw and order may seem logical so long as we think of the
state solely as a coercive apparatus, we must recognize that, as a
service agency, it may assist without harm in the achievement of
desirable aims which perhaps could not be achieved otherwise.
The reason why many of the new welfare activities of government
are a threat to freedom, then, is that, though they are presented
as mere service activities, they really constitute an exercise of the
coercive powers of government and rest on its claiming exclusive
rights in certain fields.

5. The current situation has greatly altered the task of the de-
fender of liberty and made it much more difficult. So long as the
danger came from socialism of the frankly collectivist kind, it was
possible to argue that the tenets of the socialists were simply
false: that socialism would not achieve what the socialists wanted
and that it would produce other consequences which they would
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not like. We cannot argue similarly against the welfare state, for
this term does not designate a definite system. What goes under
that name 15 a conglomerats of so many diverse and even contra-
dictory elements that, while some of them may make a free society
more attractive, othets are incompatible with it or may at least
constitute potential threats to its existence.

We shall see that some of the aims of the welfare state can be
realized without detriment to individual liberty, though not
necessarily by the methods which seem the most obvious and are
therefore most popular; that others can be similarly achieved to a
certain extent, though only at a cost much greater than people
imagine or would be willing to bear, or only slowly and gradually
as wealth increases; and that, finally, there are others—and they
are those particularly dear to the hearts of the socialists—that
cannot be realized in a society that wants to preserve personal
freedom.

There are all kinds of public amenities which it may be in the

"interest of all members of the community to provide by common
effort, such as parks and museums, theaters and facilities for
sports—though there are strong reasons why they should be pro-
vided by local rather than national authorities. There is then the
important issue of security, of protection against risks common to
all, where government can often either reduce these risks or assist
people to provide against them. Here, however, an important dis-
tinction has to be drawn between two conceptions of security: a
limited security which can be achieved for all and which is, there-
fore, no privilege, and absolute security, which in a free society
cannot be achieved for all. The first of these is security against
severe physical privation, the assurance of a given minimum of
sustenance for all; and the second is the assurance of a given
standard of life, which is determined by comparing the standard
enjoyed by a person or a group with that of others. The distine-
tion, then, is that between the security of an equal minimum in-
come for all and the security of a particular income that a person
15 thought to deserve.’® The latter is closely related to the third
main ambition that inspires the welfare state: the desire to use the
powers of government to insure a more eéven or more just distribu-
tion of goods. Insofar as this means that the coercive powers of
government are to be used to insure that particular people get
particular things, it requires a kind of discrimination between, and
an unequal treatment of, different people which 1s irreconcilable
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with a free society. This is the kind of welfare state that aims at
“social justice” and becomes “primarily a redistributor of in-
come.”* It is bound to lead back to socialism and its coercive and
essentially arbitrary methods.

6. Though some of the aims of the welfare state can be achieved
only by methods inimical to liberty, @/ its aims may be pursued by
such methods. The chief danger today is that, once an aim of
government is accepted as legitimate, it is then assumed that even
means contrary to the principles of freedom may be legitimately
employed. The unfortunate fact is that, in the majority of fields,
the most effective, certain, and speedy way of reaching a given end
will seem to be to direct all available resources toward the now
visible solution. To the ambitious and impatient reformer, filled
with indignation at a particular evil, nothing short of the complete
abolition of that evil by the quickest and most direct means will
seem adequate. If every person now suffering from unemploy-
ment, ill health, or inadequate provision for his old age is at once
to be relieved of his cares, nothing short of an all-comprehensive
and compulsory scheme will suffice. But if, in our impatience to
solve such problems immediately, we give government exclusive
and monopolistic powers, we may find that we have been short-
sighted. If the quickest way to a now visible solution becomes the
only permissible one and all alternative experimentation is pre-
cluded, and if what now seems the best method of satisfying a need
is made the sole starting point for ail future development, we may
perhaps reach our present goal sooner, but we shall probably at
the same time prevent the emergence of more effective alternative
solutions. It is often those who are most anxious to use our exist-
ing knowledge and powers to the full that do most to impair the
future growth of knowledge by the methods they use. The con-
trolled single-channel development toward which impatience and
administrative convenience have frequently inclined the reformer
and which, especially in the field of social insurance, has become
characteristic of the modern welfare state may well become the
chief obstacle to future improvement.

If government wants not merely to facilitate the attainment of
certain standards by the individuals but to make certain that
everybody attains them it can do so only by depriving individuals
of any choice in the matter. Thus the welfare state becomes a
household state in which a paternalistic power controls most of
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the income of the community and allocates it to individuals in the
forms and quantities which it thinks they need or deserve.

In many fields persuasive arguments based on considerations ot
efficiency and economy can be advanced in favor of the state’s
taking sole charge of a particular service; but when the state
does so, the result is usually not only that those advantages soon
prove illusory but that the character of the services becomes en-
tirely different from that which they would have had if they had
been provided by competing agencies. If, instead of administering
limited resources put under its control for a specific service, gov-
ernment uses its coercive powers to insure that men are given what
some expert thinks they need; if people thus can no longer exercise
any choice in some of the most important matters of their lives,
such as health, employment, housing, and provision for old age,
but must accept the decisions made for them by appointed author-
ity on the basis of its evaluation of their need; if certain services
become the exclusive domain of the state, and whole professions—
" be it medicine, education, or insurance—come to exist only as
" unitary bureaucratic hierarchies, it will no longer be competitive
experimentation but solely the decisions of authority that will de-
termine what men shall get.)”

The same reasons that generally make the impatient reformer
wish to organize such services in the form of government monopo-
lies lead huim also to believe that the authorities in charge should
be given wide discretionary powers over the individual. If the ob-
jective were merely to improve opportunities for all by supplying
certain specific services according to a rule, this could be attained
on essentially business lines. But we could then never be sure that
the results for all individuals would be precisely what we wanted.
If each individual is to be affected in some particular way, nothing
short of the individualizing, paternalistic treatment by a discre-
tionary authority with powers of discriminating between persons
will do.

It is sheer illusion to think that when certain needs of the citizen
have become the exclusive concern of a single bureaucratic ma-
chine, democratic control of that machine can then effectively
guard the liberty of the citizen. So far as the preservation of per-
sonal liberty is concerned, the division of labor between a legisla-
ture which merely says that this or that should be done' and an
administrative apparatus which is given exclusive power to carry
out these instructions is the most dangerous arrangement possible.
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All experience confirms what is “clear enough from American as
well as from English experience, that the zeal of the administrative
agencies to achieve the immediate ends they see before them leads
them to see their function out of focus and to assume that con-
stitutional limitations and guaranteed individual rights must give
way before their zealous efforts to achieve what they see as a
paramount purpose of government.’'?

It would scarcely be an exaggeration to say that the greatest
danger to liberty today comes from the men who are most needed
and most powerful in modern government, namely, the efficient
expert administrators exclusively concerned with what they re-
gard as the public good. Though theorists may still talk about
the democratic control of these activities, all who have direct ex-
perience in this matter agree that (as one recent English writer put
it) ““if the Minister’s control . . . has become a myth, the control of
Parliament is and always has been the merest fairy tale.”’#® It is
inevitable that this sort of administration of the welfare of the
people should become a self-willed and uncontrollable apparatus
before which the individual is helpless, and which becomes in-
creasingly invested with all the mystigue of sovereign authority—
the Hokeitsverwaltung or Herrschaftstaat of the German tradition
that used to be so unfamiliar to Anglo-Saxons that the strange
term “hegemonic”® had to be coined to render its meaning.

7. It is not the aim of the following chapters to expound a com-
plete program of economic policy for a free society, We shali be
concerned mainly with those comparatively new aspirations whose
place in a free society is still uncertain, concerning which our vari-
ous positions are still floundering between extremes, and where the
need for principles which will help us to sort out the good from the
bad is most urgent. The problems we shall select are chiefly those
which seem particularly important if we are to rescue some of the
more modest and legitimate aims from the discredit which over-
ambitious attempts may well bring to all actions of the welfare
state.

There are many parts of government activity which are of the
highest importance for the preservation of a free society but which
we cannot examine satisfactorily here. First of all, we shall have to
leave aside the whole complex of problems which arise from inter-
national relations—not only because any serious attempt to con-
sider these issues would unduly expand this book but also because
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an adequate treatment would require philosophical foundations
other than those we have been able to provide. Satisfactory solu-
tions to these problems will probably not be found as long as we
have to accept as the ultimate units of international order the his-
torically given entities known as sovereign nations. And to what
groups we should entrust the various powers of government if we .
had the choice is far too difficult a question to answer briefly. The
moral foundations for a rule of law on an international scale seem
to be completely lacking still, and we should probably lose what-
ever advantages it brings within the nation if today we were to
entrust any of the new powers of government to supra-national
agencies. | will merely say that only makeshift solutions to prob-
lems of international relations seem possible so long as we have yet
to learn how to limit the powers of all government effectively and
how to divide these powers between the tiers of authority. It
should also be said that modern developments in national policies
have made the international problems very much more difficult
than they would have been in the nineteenth century.? I wish to
add here my opinion that, until the protection of individual free-
dom is much more firmly secured than it is now, the creation of
a world state probably would be a greater danger to the future of
civilization than even war.®

Hardly less important than the problems of international rela-
tions is that of centralization versus decentralization of govern-
mental functions. In spite of its traditional connection with most
of the problems we shall be discussing, we shall not be able to
consider it systematically. While it has always been characteristic
of those favoring an increase in governmental powers to support
maximum concentration of these powers, those mainly concerned
with individual liberty have generally advocated decentralization.
There are strong reasons why action by local authorities generally
offers the next-best solution where private initiative cannot be
relied upon to provide certain services and where some sort of
collective action is therefore needed; for it has many of the ad-
vantages of private enterprise and fewer of the dangers of the
coercive action of government. Competition between local authori-
ties or between larger units within an area where there is freedom
of movement provides in a large measure that opportunity for ex-
perimentation with alternative methods which will secure most of
the advantages of free growth. Though the majority of individuals
may never contemplate a change of residence, there will usually be
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enough people, especially among the young and more enterprising,
to make it neeessary for the local authorities to provide as good
services at as reasonable costs as their competitors.® It is usually
the authoritarian planner who, in the interest of uniformity, gov-
ernmental efficiency, and administrative convenience, supports
the centralist tendencies and in this receives the strong support ot
the poorer majorities, who wish to be able to tap the resources of
the wealthier regions,

8. There are several other important problems of economic
policy that we can mention only in passing. Nebody will deny that
economic stability and the prevention of major depressions de-
pends in part on government action. We shall have to consider
this problem under the subjects of employment and monetary
policy. But a systematic survey would lead us into highly tech-
nical and controversial issues of economic theory, where the posi-
tion I should have to take as the result of my specialized work in
this field would be largely independent of the principles discussed
in the present book.

Similarly, the subsidization of particular efforts out of funds
raised by taxation, which we shall have to consider in connection
with housing, agriculture, and education, raises problems of a
more general nature. We cannot dismiss them simply by maintain-
ing that no government subsidies should ever be given, since in
some unquestioned fields of government activity, such as defense,
it is probably often the best and least dangerous method of stimu-
lating necessary developments and is often to be preferred to the
government’s taking over completely, Probably the only general
principle that can be laid down with respect to subsidies is that
they can never be justified in terms of the interest of the immediate
beneficiary (whéther it be the provider of the subsidized service
or its consumer) but only in terms of the general benefits which
may be enjoyed by all citizens—i.e., the general welfare in the true
sense. Subsidies are a legitimate tool of policy, not as a means of
income redistribution, but only as a means of using the market to
provide services which cannot be confined to those who individual-
ly pay for them.

The most conspicucus gap in the following survey is probably
the omission of any systematic discussion of enterprise monopoly.
The subject was excluded after careful consideration mainly be.
cause it seemed not to possess the importance commonly attached

{264}



Monopoly and Other Minor Problems

to it.® For liberals antimonopoly policy has usually been the
main object of their reformatory zeal, 1 believe I have myself in
the past used the tactical argument that we cannot hope to curb
the coercive powers of labor unions unless we at the same time at-
tack enterprise monopoly. I have, however, become convinced
that it would be disingenuous to represent the existing monopolies
in the field of labor and those in the field of enterprise as being of
the same kind. This does not mean that 1 share the position of
some authors® who hold that enterprise monopoly is in some re-
spects beneficial and desirable. I still feel, as I did fifteen years
ago,” that it may be a good thing if the monopolist is treated as a
sort of whipping boy of ecanomic policy; and I recognize that, in
the United States, legislation has succeeded in creating a climate
of opinion unfavorable to monopoly. So far as the enforcement of
general rules {such as that of non-discrimination) can curb
monopolistic powers, such action 1s all to the good. But what can
_be done effectively in this field must take the form of that gradual

improvement of our law of corporations, patents, and taxation,
on which little that is useful can be said briefly. I have become in-
creasingly skeptical, however, about the beneficial character of
any discretionary action of government against particular mo-
nopolies, and I am seriously alarmed at the arbitrary nature of all
policy aimed at limiting the size of individual enterprises. And
when policy creates a state of affairs in which, as is true of some
enterprises in the United States, large firms are afraid to compete
by lowenng prices because this may expose them to antitrust
action, it becomes an absurdity.

Current policy fails to recognize that it is not monopoly as such,
or bigness, but only obstacles to entry into an industry or trade
and certain other monopolistic practices that are harmful.
Monopoly is certainly undesirable, but only in the same sense in
which scarcity is undesirable; in neither case does this mean that
we can avoid it.?* It is one of the unpleasant facts of life that cer-
tain capacities (and also certain advantages and traditions of
particular organizations) cannot be duplicated, as it is a fact that
certain goods are scarce. It does not make sense to disregard this
fact and to attempt to create conditions “as if”’ competition were
effective. The law cannot effectively prohibit states of affairs but
only kinds of action. All we can hope for is that, whenever the
possibility of competition again appears, nobody will be prevented
from taking advantage of it. Where monopoly rests on man-made
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obstacles to entry into a market, there is every case for removing
them. There is also a strong case for prohibiting price discrimina-
tion so far as is possible by the application of general rules. But
the record of governments in this field isso deplorable that it is as-
tounding that anyone should still expect that giving governments
discretionary powers will do anything but increase those obstacles.
It has been the experience of all countries that discretionary powers
in the treatment of monopoly are soon used to distinguish between
“good’” and “bad” monopolies and that authority soon becomes
more concerned with protecting the supposedly good than with pre-
venting the bad. I doubt whether there are any “good”” monopolies
that deserve protection. But there will always be inevitable mo-
nopolies whose transitory and temporary character is often turned
into a permanent one by the solicitude of government.

But, though very little is to be hoped for from any specific
government action against enterprise monopoly, the situation is
different where governments have deliberately fostered the
growth of monopoly and even failed to perform the primary func-
tion of government—the prevention of coercion, by granting
exceptions from the general rules of law—as they have been doing
for a long time in the field of labor, It is unfortunate that in a
democracy, after a period in which measures in favor of a partic-
ular group have been popular, the argument against privilege be-
comes an argument against the groups that in recent times have
enjoyed the special favor of the public because they were thought
to need and deserve special help. There can be no question, how-
ever, that the basic principles of the rule of law have nowhere in
recent times been so generally violated and with such sertous conse-
quences as in the case of labor unions. Policy with respect to them
will therefore be the first major problem that we shall consider.
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CHAPTER EIGHTEEN

Labor Unions and
Employment

Governmen!, fong hostile to other monopolics, sud-
denly sponsored and promoted widespread fabor
monopolics, whick democracy cannot endure, cannol
conirol without destroying, and perhaps cannot
destroy withowt destroying itself,

HEexry C. SiMons

1. Public policy concerning labor unions has, in little more than a
century, moved from one extreme to the other. From a state in
which little the unions could do was legal if they were not pro-
hibited altogether, we have now reached a state where they have
become uniquely privileged institutions to which the general rules
of law do not apply. They have become the only important in-
stance in which governments signally fail in their prime function—
the prevention of coercion and violence,

This development has been greatly assisted by the fact that
unions were at first able to appeal to the general principles of
liberty! and then retain the support of the liberals long after all
discrimination agatnst them had ceased and they had acquired
exceptional privileges. In few other areas are progressives so little
willing to consider the reasonableness of any particular measure
but generally ask only whether 1t is “‘for or apainst unions” or, as
it 1s usually put, “for or against labor.”’? Yet the briefest glance at
the history of the unions should suggest that the reasonable posi-
tion must lie somewhere between the extremes which mark their
evolution.
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Most people, however, have so little realization of what has
happened that they still support the aspirations of the unions in
the belief that they are struggling for “freedom of association,”
when this term has in fact lost its meaning and the real issue has
become the freedom of the individual to join or not to join a union.
The existing confusion is due in part to the rapidity with which
the character of the problem has changed; in many countries vol-
untary associations of workers had only just become legal when
they began to use ceercion to force unwilling workers into mem-
bership and to keep non-members out of employment. Most peo-
ple probably still believe that a *“labor dispute’ normally means a
disagreement about remuneration and the conditions of employ-
ment, while as often as not its sole cause is an attempt on the part
of the unions to force unwilling workers to join.

The acquisition of privilege by the unions has nowhere been as
spectacular as in Britain, where the Trade Dispute Act of 1906
conferred “upon a trade union a {reedom from civil liability for
the commission of even the most heinous wrong by the union or
its servant, and in short confer{red] upon every trade union a privi-
lege and protection not possessed by any other person or body of
persons, whether corporate or incorporate.” Similar friendly legis-
lation helped the unions in the United States, where first the Clay-
ton Act of 1914 exempted them from the an timonopoly provisions
of the Sherman Act; the Norris—-LaGuardia Act of 1932 “went a
long way to establish practically complete immunity of labor
organizations for torts”;% and, finally, the Supreme Court in a
crucial decision sustained “the claim of a union to the right to deny
participation in the economic world to an employer.”® More or less
the same situation had gradually come to exist in most European
countries by the 1920’s, “less through explicit legislative permis-
sion than by the tacit toleration by authorities and courts,”®
Everywhere the legalization of unions was interpreted as a legal-
ization of their main purpose and as recognition of their right to
do whatever seemed necessary to achieve this purpose—namely,
monopoly. More and more they came to be treated not as a group
which was pursuing a legitimate selfish aim and which, like every
other interest, must be kept in check by. competing interests
passessed of equal rights, but as a group whose aim—the ex-
haustive and comprehensive organization of all labor-—must be
supported for the good of the public.’

Although flagrant abuses of their powers by the unions have
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often shocked public opinion in recent times and uncritical pro-
union sentiment is on the wane, the public has certainly not yet
become aware that the existing legal position is fundamentally
wrong and that the whole basis of our free society is gravely
threatened by the powers arrogated by the unions. We shall not be
concerned here with those criminal abuses of union power that
have lately attracted much attention in the United States, al-
though they are not entirely unconnected with the privileges that
unions legally enjoy. Our concern will be solely with those powers
that unions today generally possess, either with the explicit per-
mission of the law or at least with the tacit toleration of the law.
enforcing authorities. Qur argument will not be directed against
labor unions as such; nor will it be confined to the practices that
are now widely recognized as abuses. But we shall direct our at-
tention to some of their powers which are now widely accepted as
legitimate, if not as their “sacred rights.”” The case against these
is strengthened rather than weakened by the fact that unions
" have often shown much restraint in exercising them. It is precisely
because, in the existing legal situation, unions could do infinitely
more harm than they do, and because we owe it to the moderation
and good sense of many union leaders, that the situation is not
much worse that we cannot afford to allow the present state of
affairs to continue.®

2. It cannot be stressed enough that the coercion which unions
have been permitted to exercise contrary to all principles of free-
dom under the law is primarily the coercion of fellow workers.
Whatever true coercive power unions may be able to wield over
employers is a consequence of this primary power of coercing other
workers; the coercion of employers would lose most of its objec-
tionable character if unions were deprived of this power to exact
unwilling support. Neither the right of voluntary agreement be-
tween workers nor even their right to withhold their services in
concert is in question. It should be said, however, that the latter—
the right to strike—though a normal right, can hardly be re-
garded as an inalienable right. There are good reasons why in
certain employments it should be part of the terms of employment
that the worker should renounce this right; i.e., such employ-
ments should involve long-term obligations on the part of the

workers, and any concerted attempts to break such contracts
should be 1llegal.
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It is true that any union effectively controlling all potential
workers of a firm or industry can exercise almost unlimited pres-
sure on the employer and that, particularly where a great amount
of capital has been invested in specialized equipment, such a
union can practically expropriate the owner and command nearly
the whole return of his enterprise.? The decisive point, however,
1s that this will never be in the interest of all workers—except in
the unlikely case where the total gain from such action is equally
shared among them, irrespective of whether they are employed
or not—and that, therefore, the union can achieve this only by
coercing some workers against their interest to support such a
concerted move.

The reason for this is that workers can raise real wages above the
level that would prevail on a free market only by limiting the
supply, that is, by withholding part of labor. The interest of those
who will get employment at the higher wage will therefore always
be opposed to the interest of those who, in consequence, will find
employment only in the less highly paid jobs or who will not be
employed at all.

The fact that unions wili ordinarily first make the employer
agree to a certain wage and then see to it that nobody will be em-
ployed for less makes little difference. Wage fixing 1s quite as ef-
fective a means as any other of keeping out those who could be
employed only at a lower wage. The essential point is that the
employer will agree to the wage only when he knows that the
union has the power to keep out others.!® As a general rule, wage
fixing (whether by unions or by authority) will make wages
higher than they would otherwise be only if they ate also higher
than the wage at which all willing workers can be employed.

Though unions may still often act on a contrary belief, there
can now be no doubt that they cannot in the long run increase real
wages for all wishing to work above the level that would establish
itself in a free market—though they may well push up the level of
money wages, with consequences that will occupy us later. Their
success in raising real wages beyond that point, if it.is to be more
than temporary, can benefit only a particular group at the expense
of others. It will therefore serve only a sectional interest even when
it obtains the support of all. This means that strictly voluntary
unions, because their wage policy would not be in the interest of
all workers, could not long receive the support of all. Unions that
had no power to coerce outsiders would thus not be strong enough

{270}



- Union Coercion and Wages

to force up wages above the level at which all seeking work could
be employed, that is, the level that would establish itself in a truly
free market for labor in general.

But, while the real wages of all the employed can be raised by

union action only at the price of unemployment, unions in par-
ticular industries or crafts may well raise the wages of their mem-
bers by forcing others to stay in less-well-paid occupations. How
great a distortion of the wage structure this in fact causes is
difficult to say. If one remembers, however, that some unions find
it expedient to use violence in order to prevent any influx into their
trade and that others are able to charge high premiums for ad-
mission (or even to reserve jobs in the trade for children of present
members), there can be little doubt that this distortion is consider-
able. It is important to note that such policies can be employed
successfully only in relatively prosperous and highly paid occupa-
tions and that they will therefore result in the exploitation of the
relatively poor by the better-off. Even though within the scope of
‘any one union its actions may tend to reduce differences in re-
muneration, there can be little doubt that, so far as relative wages
in major industries and trades are concerned, unions today are
largely responsible for an inequality which has no function and is
entirely the result of privilege.”t This means that their activities
necessarily reduce the productivity of labor all around and there-
fore also the general level of real wages; because, if union action
succeeds in reducing the number of workers in the highly paid
jobs and in increasing the number of those who have to stay in
the less remunerative ones, the result must be that the over-all
average will be lower. It is, in fact, more than likely that, in
- countries where unions are very strong, the general level of real
wages is lower than it would otherwise be.!? This is certainly true
of most countries of Europe, where union policy is strengthened
by the general use of restrictive practices of a “make-work” char-
acter.

If many still accept as an obvious and undeniable fact that the
general wage level has risen as fast as it has done because of the
efforts of the unions, they do so in spite of these unambiguous con-
clusions of theoretical analysis—and in spite of empirical evidence
to the contrary. Real wages have often risen much faster when
unions were weak than when they were strong; furthermore, even
the rise in particular trades or industries where labor was not
organized has frequently been much faster than in highly organ-
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ized and equally prosperous industries.!* The common impression
to the contrary is due partly to the fact that wage gains, which are
today mostly obtained in union negottations, are for that reason
regarded as obtainable only in this manner’® and even more to the
fact that, as we shall presently see, union activity does in fact
bring about a continuous rise in money wages cxcecdlng the in-
crease in real wages. Such increase in money wages is possible
without producing general unemployment only because it is regu-
larly made ineffective by inflation—indeed, it must be if full em-
ployment is to be maintained.

3. Ifunions have in fact achieved much less by their wage policy
than is generally believed, their activities in this field are neverthe-
less economically very harmful and politically exceedingly danges-
ous. They are using their power in a manner which tends to make
the market system ineffective and which, at the same time, gives
them a control of the direction of economic activity that would be
dangerous in the hands of government but is intolerable if exer-
cised by a particular group. They do so through their influence on
the relative wages of different groups of workers and through their
constant upward pressure on the level of money wages, with its
inevitable inflationary consequences.

The effect on relative wages is usually greater uniformity and -
rigidity of wages within any one union-controlled group and greater
and non-functional differences in wages between different groups.
This is accompanied by a restriction of the mobility of labor, of
which the former is either an effect or a cause. We need say no
more about the fact that this may benefit particular groups but
can only lower the productivity and therefore the incomes of the
workers in general. Nor need we stress here the fact that the
greater stability of the wages of particular groups which unions
may secure is likely to involve greater instability of employment.
What is important is that the accidental differences in union power
of the different trades and industries will produce not only gross
inequalities in remuneration among the workers which have no
economic justification but uneconomic disparities in the develop-
ment of different industries. Socially important industries, such as
building, will be greatly hampered in their development and will
conspicuously fail to satisfy urgent needs simply because their
character offers the unions special opportunities for coercive
monopolistic practices.’® Because unions are most powerful where
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capital investments are heaviest, they tend to become a deterrent
to investment—at present probably second only to taxation.
Finally, it is often union monopoly in collusion with enterprise
that becomes one of the chief foundations of monopolistic control
of the industry concerned.

The chief danger presented by the current development of
unionism is that, by establishing effective monopolies in the supply
of the different kinds of labor, the unions will prevent competition
from acting as an effective regulator of the allocation of all re-
sources. But if competition becomes ineffective as a means of such
regulation, some other means will have to be adopted 1n 1ts place,
The only alternative to the market, however, 1s direction by au-
thority. Such direction clearly cannot be left in the hands of
particular unions with sectional interests, nor can it be adequately
performed by a unified organization of all labor, which would there-
by become not merely the strongest power in the state but a power
completely controliing the state. Unionism as it is now tends, how-.

.ever, to produce that very system of over-all socialist planning
which few unions wdnt and which, indeed, it is in their best
interest to avoid.

4. The unions cannot achieve their principal aims unless they
obtain complete control of the supply of the type of labor with
which they are concerned; and, since it is not in the interest of all
workers to submit to such control, some of them must be induced
to act against their own interest, This may be done to some extent
through merely psychological and moral pressure, encouraging the
erroneous belief that the unions benefit all workers, Where they
- succeed in creating a general feeling that every worker ought, in
the interest of his class, to support union action, coercion comes to
be accepted as a legitimate means of making a recalcitrant worker
do his duty. Here the unions have relied on a most effective tool,
namely, the myth that it is.due to their efforts that the standard
of living of the working class has risen as fast as it has done and
that only through their continued efforts will wages continue to
increase as fast as possible——a myth in the assiduous cultivation of
which the unions have usually been actively assisted by their op-
ponents. A departure from such a condition can come only from
a truer insight into the facts, and whether this will be achieved
depends on how effectively economists do their job of enlightening
public opinion.
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But though this kind of moral pressure exerted by the unions
may be very powertul, it would scarcely be sufficient to give them
the power to do real harm. Union leaders apparently agree with
the students of this aspect of unionism that much stronger forms
of coercion are needed if the unions are to achieve their aims. It is
the techniques of coercion that unions have developed for the
purpose of making membership in effect compulsory, what they
call their “organizational activities” (or, in the United States,
“union security”’—a curious euphemism) that give them real
power. Because the power of truly voluntary unions will be re-
stricted to what are common interests of all workers, they have
come to direct their chief efforts to the forcing of dissenters to
obey their will.

They could never have been successful in this without the sup-
port of a misguided public opinion and the active aid of govern-
ment. Unfortunately, they have to a large extent succeeded in
persuading the public that complete unionization is not only legiti-
mate but important to public policy. To say that the workers have -
a right to form unions, however, i1s not to say that the unions have
a right to exist independently of the will of the individual workers,
Far from being a public calamity, it would indeed be a highly
desirable state of affairs if the workers should not feel it necessary
to form unions. Yet the fact that it is a natural aim of the unions |
to induce all workers to join .them has been so interpreted as to
mean that the unions ought to be entitled to do whatever seems
necessary to achieve this aim. Similarly, the fact that it is legiti-
mate for unions to try to secure higher wages has been interpreted
to mean that they must also be allowed to do whatever seems
necessary to succeed in their effort. In particular, because striking
has been accepted as a legitimate weapon of unions, it has come
to be believed that they must be allowed to do whatever seems
necessary to make a strike successful. In general, the legalization
of unions has come to mean that whatever methods they regard
as indispensable for their purposes are also to be treated as legal.

The present coercive powers of unions thus rest chiefly on the
use of methods which would not be tolerated for any other pur-
pose and which are opposed to the protection of the individual's
private sphere. In the first place, the unions rely—to a much
greater extent than is commonly recognized—on the use of the
picket line as an instrument of intimidation. That even so-called
“peaceful” picketing in numbers is severely coercive and the con-
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doning of it constitutes a privilege conceded because of its pre-
sumed legitimate aim is shown by the fact that it can be and is
used by persons who themselves are not workers to force others to
form a union which they will control, and that it can also be used
for purely political purposes or to give vent to animosity against
an unpopular person. The aura of legitimacy conferred upon it
because the aims are often approved cannot alter the fact that it
represents a kind of organized pressure upon individuals which in
a free society no private agency should be permitted to exercise.

Next to the toleration of picketing, the chief factor which en-
ables unions to coerce individual workers is the sanction by both
legislation and jurisdiction of the closed or union shop and its
varieties. These constitute contracts in restraint of trade, and only
their exemption from the ordinary rules of law has made them
legitimate objects of the “organizational activities” of the unions.
Legislation has frequently gone so far as to require not only that
a contract concluded by the representatives of the majority of the
.workers of a plant or industry be available to any worker who
wishes to take advantage of 1t, but that it apply to all employees,
even if they should individually wish and be able to obtain 2 differ-
ent combination of advantages.’* We must also regard as inadmis-
stble methods of coercion all secondary strikes and boycotts which
are used not as an instrument of wage bargaining but solely as a
means of forcing other workers to fall in with union policies.

Most of these coercive tactics of the unions can be practiced,
moreover, only because the law has exempted groups of workers
from the ordinary responsibility of joint action, either by allowing
them to avoid formal incorporation or by explicitly exempting
their organizations from the general rules applying to corporate
bodies. There is no need to consider separately various other as-
pects of contemporary union policies such as, to mention one,
industry-wide or nation-wide bargaining. Their practicability rests
on the practices already mentioned, and they would almost cer-
tainly disappear if the basic coercive pawer of the unions were
removed.!”

5. It can hardly be denied that raising wages by the use of
coercion is today the main aim of unions. Even if this were their
sole aim, legal prohibition of unions would however, not be justi-
fiable. In a free society much that is undesirable has to be tolerated
if 1t cannot be prevented without discriminatory legislation. But
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the control of wages is even now not the only function of the
unions; and they are undoubtedly capable of rendering services
which are not only unobjectionable but definitely useful. If their
only purpose were to force up wages by coercive action, they would
- probably disappear if deprived of coercive power. But unions have
other useful functions to perform, and, though it would be con-
trary to all our pfinciples even to consider the possibility of pro-
hibiting them altogether, it is desirable to show explicitly why
there 1s no economic ground for such action and why, as truly
voluntary and nen-coercive organizations, they may have impor-
tant services to render. It is in fact more than probable that
unions will fully develop their potential usefulness only after they
have been diverted from their present antisocial aims by an effec-
tive prevention-of the use of coercion®

Unions without coercive powers would probably play a useful
and important role even In the process of wage determination. In
the first place, there is often a choice to be made between wage in-
creases, on the one hand, and, on the other, alternative benefits
which the employer could provide at the same cost but which he
can provide only if all or most of the workers are willing to accept
them in preference to additionul pay. There is also the fact that
the relative position of the individual on the wage scale is often
nearly as important to him as his absolute position. In any hier- .
archical organization it is important that the differentials between
the remuneration for the different jobs and the rules of promotion
are felt to be just by the majority.” The most effective way of
secunng consent 1s probably to have the general scheme agreed
to in collective negotiations in which all the different interests are
represented. Even from the employer’s point of view 1t would be
difficult to conceive of any other way of reconciling all the differ-
ent considerations that in a large organization have to be taken
into account in arriving at a satisfactory wage structure. An agreed
set of standard terms, available to all who wish to take advantage
of them, though not excluding special arrangements in individual
cases, seems to be required by the needs of large-scale organiza-
tions.

The same is true to an even greater extent of all the general
problems relating to conditions of work other than individual re-
muneration, those problems which truly concern all employees
and which, in the mutual interest of workers and employers,
should be regulated in a manner that takes account of as many
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desires as possible. A large organization must in a great measure
be governed by rules, and such rules are likely to operate most
effectively if drawn up with the participation of the workers.?
Because a contract between employers and employees regulates
not only relations between them but also relations between the
various groups of employees, it is often expedient to give it the
character of a multilateral agreement and to provide in certain
respects, as in grievance procedure, for a degree of self-government
among the employees.

There is, finally, the oldest and most beneficial activity of the
unions, in which as “friendly societies™ they undertake to assist
members in providing against the peculiar risks of their trade.
This is a function which must in every respect be regarded as a
highly desirable form of self-help, albeit one which 1s gradually
being taken over by the welfare state. We shall leave the question
open, however, as to whether any of the above arguments justify
unions of a larger scale than that of the plant or corporation.

An entirely different matter, which we can mention here only
© In passing, is the claim of unions to participation in the conduct
of business. Under the name of “industrial democracy” or, more
recently, under that of ‘“‘co-determination,” this has acquired
considerable popularity, especially in Germany and to a lesser
degree in Britain. It represents a curious recrudescence of the ideas
of the syndicalist branch of nineteenth-century socialism, the
least-thought-out and most impractical form of that doctrine.
Though these ideas have a certain superficial appeal, they reveal
inherent contradictions when examined. A plant or industry can-
not be conducted in the interest of some permanent distinct body
of workers if it is at the same time to serve the interests of the
consumers, Moreover, effective participation in the direction of
an enterprise is a full-time job, and anybody so engaged soon
ceases to have the outlook and interest of an employee. It is not
only from the point of view of the employers, therefore, that such
a plan should be rejected; there are very good reasons why in the
United States union leaders have emphatically refused to assume
any responsibility in the conduct of business. For a fuller exami-
nation of this problem we must, however, refer the reader to the
careful studies, now available, of all its implications.

6. Though it may be impossible to protect the individual
agatnst all union coercion so long as general opinion regards it as
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legitimate, most students of the subject agree that comparatively
few and, as they may seem at first, minor changes in law and
jurisdiction would suffice to produce far-reaching and probably
decisive changes in the existing situation.”? The mere withdrawal
of the special privileges either explicitly granted to the unions or
arrogated by them with the toleration of the courts would seem
enough to deprive them of the more serious coercive powers which
they now exercise and to channel their legittmate selfish interests
so that they would be socially beneficial.

The essential requirement is that true freedom of association
be assured and that coercion be treated as equally illegitimate
whether employed for or against organization, by the employer or
by the employees. The principle that the end does not justify the
means and that the aims of the unlons do not justify their exemp-
tion from the general rules of law should be strictly applied, Today
this means, in the first place, that all picketing in numbers should
be proh:blted since it is not only the chief and regular cause of
violence but even i its most peaceful forms is a means of coercion.
Next, the unions should not be permitted to keep non-members
out of any employment. This means that closed- and union-shop
contracts (including such varieties as the “maintenance of mem-
bership” and “‘preferential hiring”’ clauses) must be treated as
contracts in restraint of trade and denied the protection of thr: .
law. They differ in no respect from the ycl]owwdog contract”
which prohibits the individual worker from joining 2 union and
which is commonly prohibited by the law.

The invalidating of all such contracts would, by removing the
chief objects of secondary strikes and boycotts, make these and
similar forms of pressure largely ineffective. 1t would be necessary,
however, also to rescind all legal provision$ which make contracts
concluded with the representatives of the majority of workers of
a plant or industry binding on all employees and to deprive all
organized groups of any right of concluding contracts binding on
men who have not voluntarily delegated this authority to them.®
Finally, the responsibility for organized and concerted action in
conflict with contractual obligations or the general law must be
firmly placed on those in whose hands the decision lies, irrespec-
tive of the particular form of organized action adopted.

1t would not be a valid objection to maintain that any legisla-
tion making certain types of contracts invalid would be contrary
to the principle of freedom of contract. We have seen before (in
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chap. xv) that this principle can never mean that all contracts
will be legally binding and enforcible. It means merely that all
contracts must be judged according to the same general rules and
that no authority should be given discretionary power to allow or
disallow particular contracts. Among the contracts to which the
law ought to deny validity are contracts in restraint of trade.
Closed- and union-shop contracts fall clearly into this category.
If legislation, jurisdiction, and the tolerance of executive agencies
had not created privileges for the unions, the need for special legis-
lation conccrnmg them would probably not have arisen in com-
mon-law countries. That there is such a need is a matter for regret,
and the believer in liberty will regard any legislation of this kind
with misgivings. But, once special privileges have become part of
the law of the land, they can be removed only by special legisla-
tion. Though there ought to be no need for special “right-to-
work laws,” 1t 1s difficult to deny that the situation created in the
United States by legislation and by the decisions of the Supreme
Court may make special legislation the only practicable way of
restoring the principles of freedom.?!

The specific measures which would be required in any given
country to reinstate the principles of free association in the field
of labor will depend on the situation created by its individual
development, The situation in the United States is of special in-
terest, for here legislation and the decisions of the Supreme Court
have probably gone further than elsewhere® in legalizing union
coercion and very far in conferring discretionary and essentially
irresponsible powers on administrative authority. But for further
details we must refer the reader to the important study by Profes-
sor Petro on The Labor Policy of the Free Society,™ in which the
reforms required are fully described.

Though all the changes needed to restrain the harmful powers
of the unions involve no more than that they be made to submit
* to the same general principles of law that apply to everybody else,
there can be no doubt that the existing unions will resist them
with all their power. They know that the achievement of what
they at present desire depends on that very coercive pawer which
will have to be restrained if a free society is to be preserved. Yet
the situation is not hopeless. There are developments under way
which sooner or later will prove to the unions that the existing
state cannot last. They will find that, of the alternative courses
of further development open to them, submitting to the general
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principle that prevents all coercion will be greatly preferable in
the long run to continuing their present policy; for the latter is
bound to lead to one of two unfortunate consequences.

7. While labor unions cannot in the long run substantially alter
the level of real wages that all workers can earn and are, in fact,
more likely to lower than to raise them, the same is not true of the
level of money wages. With respect to them, the effect of union
action will depend on the principles governing monetary policy.
What with the doctrines that are now widely accepted and the
policies accordingly expected from the monetary authorities, there
can be little doubt that current union policies must lead to con-
tinuous and progressive inflation. The chief reason for this is that
the dominant “full-employment” doctrines explicitly relieve the
unions of the responsibility for any unemployment and place the
duty of preserving full employment on the monetary and fiscal
authorities. The only way in which the latter can prevent union
policy from producing unemployment is, however, to counter
through inflation whatever excessive rises in real wages unions
tend to cause. '

In order to understand the situation into which we have been
led, 1t will be necessary to take a brief look at the intellectual
sources of the full-employment policy of the “Keynesian™ type.
The development of Lord Keynes’s theories started from the cor-
rect insight that the regular cause of extensive unemployment is
real wages that are too high. The next step consisted in the propo-
sition that a direct lowering of money wages could be brought
~about only by a struggle so painful and prolonged that it could
not be contemplated. Hence he concluded that real wages must
be lowered by the process of lowering the value of money. This 15
really the reasoning underlying the whole “full-employment”
policy, now so widely accepted.?” If labor insists on a level of
money wages too high to allow of full employment, the supply of
money must be so increased as to raise prices to a level where the
real value of the prevailing money wages is no longer greater than
the productivity of the workers seeking employment. In practice,
this necessarily means that each separate union, in its attempt to
overtake the vahie of money, will never cease to insist on further
increases in money wages and that the aggregate eflort of the

unions will thus bring about progressive inflation,

This would follow even if individual unions did no more than
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prevent any reduction in the money wages of any particular group.
Where unions make such wage reductions impracticable and wages
have generally become, as the economists put it, “rigid down-
ward,” all the changes in relative wages of the different groups
made necessary by the constantly changing conditions must be
brought about by raising all money wages except those of the
group whose relative real wages must fall. Moreover, the general
rise in money wages and the resulting increase in the cost of living
will generally lead to attempts, even on the part of the latter
group, to push up money wages, and several rounds of successtve
wage increases will be required before any readjustment of rela-
tive wages is produced. Since the need for adjustment of relative
wages accurs all the time, this process alone produces the wage-
price spiral that has prevailed since the second World War, that
is, since full-employment policies became generally accepted.?®

The process is sometimes described as though wage increases
directly produced inflation. This is not correct. If the supply of
money and credit were not expanded, the wage increases would
rapidly lead to unemployment. But under the influence of a doc-
trine that represents it as the duty of the monetary authorities to
provide enough money to secure full -employment at any given
wage level, 1t 1s politically inevitable that each round of wage in-
creases should lead to further inflation.?® Or it is inevitable until
the rise of prices becomes sufficiently marked and prolonged to
cause serious public alarm. Efforts will then be made to apply the
monetary brakes. But, because by that time the economy will
have become geared to the expectation of further inflation and
much of the existing employment will depend on continued mone-
tary expanston, the attempt to stop it will rapidly produce sub-
stantial unemployment. This will bring a renewed and irresistible
pressure for more inflation. And, with ever bigger doses of infla-
tion, it may be possble for quite a long time to prevent the appear-
< ance of the unemployment which the wage pressure would other-
wise cause. To the public at large it will seem as if progressive
inflation were the direct ‘consequence of union wage policy rather
than of an attempt to cure its consequences.

Though this race between wages and inflation is likely to go on
for some time, it cannot go on indefinitely without people coming
to realize that it must somehow be stopped. A monetary policy
that would break the coercive powers of the unions by producing
extensive and protracted unemployment must be excluded, for it
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would be politically and socially fatal. But if we do not succeed
i time in curbing union power at its source, the unions will soon
be faced with a demand for measures that will be much more dis-
tasteful to the individual workers, if not the union leaders, than
the submission of the unions to the rule of law: the clamor will
soon be either for the fixing of wages by government or for the
complete abalition of the unions.

8. In the field of labor, as in any other field, the elimination ot
the market as a steering mechanism would necessitate the re.
placement of it by a system of administrative direction. In order
to approach even remotely the ordering function of the market,
such direction would have to co-ordinate the whole economy and
therefore, in the last resort, have to come from a single central
authority. And though such an authority might at first concern
itself only with the allocation and remuneration of labor, its policy
would necessarily lead to the transformation of the whole of socie-
ty into a centrally planned and administered system, with all its
economic and political consequences.

In those countries in which inflationary tendencies have oper-
ated for some time, we can observe increasingly frequent demands
for an “over-all wage policy.” In the countries where these tenden-
cies have been most pronounced, notably in Great Britain, it
appears to have become accepted doctrine among the intellectual
leaders of the Left that wages should generally be determined by
a “unified policy,”” which ultimately means that government must
do the determining.?® If the market were thus irretrievably de-
prived of its function, there would be no efficient way of distribut-
ing labor throughout the industries, regions, and trades, other
than having wages determined by authorlty Step by step, through
setting up an official conciliation and arbitration machinery with
compulsory powers, and through the creation of wage boards, we
are moving toward a situation in which wages will be determmed
by what must be essentially arbitrary decisions of authority.

All this is no more than the inevitable outcome of the present
policies of labor unions, who are led by the desire to see wages
determined by some conception of “justice” rather than by the
forces of the market. But in no workable system could any group
of people be allowed to enforce by the threat of violence ‘what it
believes it should have. And when not merely a few privileged
groups but most of the important sections of labor have become

{282}



The Choice before Us

effectively organized for coercive action, to allow each to act
independently would not only produce the opposite of justice but
result in economic chaos. When we can no longer depend on the
impersonal determination of wages by the market, the only way
we can retain a viable economic system is to have them deter-
mined authoritatively by government. Such determination must
be arbitrary, because there are no objective standards of justice
that could be applied.® As is true of all other prices or services,
the wage rates that are compatible with an open opportunity for
all to seek employment do not correspond to any assessable merit
or any independent standard of justice but must depend on condi-
ttons which nobody can control.

Once government undertakes 1o determine the whole wage
structure and is thereby forced to control employment and pro-
duction, there will be a far greater destruction of the present
powers of the unions than their submission to the rule of equal
_law would involve. Under such a system the unions will have
only the choice between becaming the willing instrument of gov-
ernmental policy and being incorporated into the machinery of
government, on the one hand, and being totally abolished, on the
other. The former alternative is more likely to be chosen, since it
would enable the existing union bureaucracy to retain their posi-
tion and some of their personal power. But to the workers it would
mean complete subfection to the control by a corporative state.
The situation in most countries leaves us no choice but to await -
some such outcome or to retrace our steps. The present position
of the unions cannot last, for they can function only in a market
economy which they are deing their best to destroy.

9. The problem of labor unions constitutes both a good test of
our principles and an instructive illustration of the consequences
if they are infringed. Having failed in their duty of preventing
private coercion, governments are now driven everywhere to
exceed their proper function in order to correct the results of that
failure and are thereby led into tasks which they can perform only
by being as arbitrary as the unions. So long as the powers that the
unions have been allowed to acquire are regarded as unassailable,
there is no way to correct the harm done by them but to give the
state even greater arbitrary power of coercion. We are indeed
already experiencing a pronounced decline of the rule of law in
the field of labor.®* Yet all that is really needed to remedy the
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situation is a return to the principles of the rule of law and to their
consistent application by legislative and executive authorities.

This path is still blocked, however, by the most fatuous of all
fashionable arguments, namely, that “we cannot turn the clock
back.”” One cannot help wondering whether those who habitually
use this cliché are aware that it expresses the fatalistic belief that
we cannot learn from our mistakes, the most abject admission
that we are incapable of using our intelligence. I doubt whether
anybody who takes a long-range view believes that there is an-
other satisfactory solution which the majority would deliberately
choose if they fully understood where the present developments
were leading. There are some signs that farsighted union leaders
are dlso beginning to recognize that, unless we are to resign our-
selves to the progressive extinction of freedom, we must reverse
that trend and resolve to restore the rule of law and that, in order
to save what is valuable in their movement, they must abandon
the Hllusions which have guided it for so long.?

Nothing less than a rededication of current policy to principles
already abandoned will enable us to avert the threatening danger
to freedom. What is required is a change in economic policy, for in
the present situation the tactical decisions which will seem to be
required by the short-term needs of government in successive
emergencies will merely lead us further into the thicket of arbi-
trary controls. The cumulative effects of those palliatives which
the pursuit of contradictory aims makes necessary must prove
strategically fatal. As is true of all problems of economic policy,
the problem of labor unions cannot be satisfactorily solved by ad
hoc decisions on particular questaons but enly by the consistent
application of a principle that is uniformly adhered to in all fields.
There is only one such principle that can preserve a free society:
namely, the strict prevention of all coercion except in the enforce-
ment of general abstract rules equally applicable to all.
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